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FOREWORD. 



The decisions of the Industrial Accident Commission reported in 
this volume comprise all the important decisions of the Commission 
rendered during the year 1921 whether accompanied by opinion or 
not. Included herein will also be found all opinions upon compen- 
sation cases rendered during the same year by all courts having appel- 
late jurisdiction over awards of tlie Commission. 

Publications of the Commission not included herein are its Safety 
Orders, issued from time to time, and the "California Safety News," 
published monthly. These may be had upon application to the 
Commission, 

Most of the compensation decisions found herein are based upon 
the Worlimen's Compensation, Insurance and Safety Act of 1917 
(Chapter 586, Laws of 1917), the act now in force. This act is a 
complete reenactment of all earlier compensation acts and applies to 
all injuries sustained since January 1, 1918. It was slightly amended 
by the 1919 legislature (Chapter 471, Laws 1919). 

Earlier compensation acts in force in this state occasionally referred 
to are as follows: 

1. The Employers' Liability Act (Chapter 399, Laws of 1911), popu- 
larly known as the Roseberry Act. This was an elective compensation 
act, and was in force from September 1, 1911, until January 1, 1914. 

2. The Workmen's Compensation, Insurance and Safety Act (Chap- 
ter 176, Laws of 1913), commonly known as the Boynton Act. This 
was a compulsory measure which included all employees without regard 
to number engaged, except those engaged in farm labor, household 
domestic service and casual employments. This act was in force from 
January 1, 1914, to January 1, 1918. It was amended in various 
respects in 1915. 

3. The Vocational Rehabilitation Act, Chapter 183, Laws of 1919. 
This act imposed a liability upon employers to pay $350 into the 
Industrial Rehabilitation Fund in cases where their employees were 
killed in the course of their work, leaving no dependents. The fund 
was to be disbursed by the Commission for the vocational reeducation 
and rehabilitation of employees injured in industry in California. This 
act was declared unconstitutional in part by the Supreme Court of 
California on January 27, 1922. Further proceedings to test remain- 
ing constitutional questions concerning it are pending. 
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INDUSTRIAL ACCIDENT COMMISSION 
DECISIONS. 



No. 8815— January 7, 1921. 
FRED U. SMITH, Applicant, 

(11 Serious and Wufvl Miscokduct op Eiiplotino Cobpoeation— Impropbb 
FiUNO OF Material by Qano Without Knowledoe op Fobewan ob Hiqheb 
Officials — Not Sebioub and Wilful Misconduct. 

[2] Average Earnings— Ovebtike — Nobual Ovebtiue of the Emploticent 
Included in Coupvtino New Employee's EiAbningb. 

Clinton 6. Dodge, attorney, for Defendant. 
On June 15, 1920, the applicant was injured while working in defend- 
ant's employ as hook tender at Oakland, when his foot was eruabed 
between the side of a car and a plate which was projecting from some 
structural material improperly piled beside the track. It appeared 
that material was piled at various points along the track without the 
specific directions of the foremen of the different gangs as to the exact 
manner in which such material should be placed in each instance ; the 
evidence was insufficient to show that knowledge of the improper placing 
of the plate which caused applicant's injury could be imputed either 
to the foreman over the gang that so placed it or to any of the 
employer's higher officials, although it might have been chained to the 
leaderman or sub-foreman directly in charge of the gang which placed 
the plate. It did appear that the general superintendent's immediate 
subordinate in charge of the department in which the applicant was 
employed was in close touch with the operations in which applicant was 
engaged and that orders had been given prohibiting such placing of 
materials as resulted in applicant's injury and that those occupying 
the various positions of authority were zealous in the endeavor to avoid 
dangerous situations or methods of work. It was contended by appli- 
cant that the improper placing of the plate which caused the injury 
constituted serious and wilful misconduct of the employer, but it was 
held that [1] even if such improper placing of materials were a suffi- 
cient disregard of care and caution to amount to serious and wilful 
misconduct within the meaning of the Workmen's Compensation Act, 
the evidence did not show that such conduct was authorized by or had 
come to the knowledge or notice of snch official or representative of the 
employer as to meet the requirements of the Workmen's Compensation 
Act to render a corporation guilty of serious and wilful misconduct. 
(See E. OUmeni Borst Company, a corporation, vs. Zndjwimf Accident 
Commission, 60 Cal Dee. 482, 7 Cal. I. A. C. 214.) 

At the time of the injury the applicant had worked for defendant 
for only about ten days, during which employment he earned certain 
I overtime. It appeared, however, that overtime was normally earned by 
! employees who worked throughout tiie year for defendant in such ■ 
^19339 '3''^ 
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employment and it was held that the overtime to be included in the 
earnings on the basis of which applicant's indemnity was to be com- 
puted should not be limited to the applicant's actual earnings in the 
short time of his employment by defendant and thus amount to a small 
sum to be averaged for the year, but should include the estimated aver- 
age weekly overtime which was normally earned in such employment. 



No. 8774— January 8, 1921. 

L,, ApplicanU. vs. GUS 

Amsinq Out op Employment— Ik jury to Emplotee bt Rrabon op SStlaxe- 
JNQ OF FErjjJW Employees — Ihjuebd Employee Innocent of and Not Pabtio- 
iFATiNG IN Such Skvlabkino — Compensable. 

W. H. Smith, representative, for Applicants. 
J. Drivell, representative, for Defendant, 

While working in the employment of the applicant San Joaquin Val- 
ley Packing Company as laborer at Lodi on October 3, 1920, the 
defendant was struck in the eye and injured by a grape thrown by a 
second employee at a third in the course of some skylarking or horse- 
play between the two latter employees. The defendant was attending 
to his own duties and did not know of such skylarking and . was not 
participating to any extent in the play between his associates, which 
was intended by them to be limited to themselves and not to include 
or aflfeet the defendant ; the grape struck the defendant entirely by 
accident. It was held that since the defendant was not in any way con- 
nected with or indulging in the horse play but was accidentally injured 
as an innocent bystander, he is not to be charged with the skylarking, 
which is a natural and not uncommon incident of any employment which 
brings employees into association and the risk of which is assumed by 
the employer at whose instance the employees are so associated, and that 
therefore the injury arose out of and was proximately caused by the 
employment and was compensable. See Coronado Beach Co. vs. Pills- 
bury, 51 Cal. Dee. 670, 3 Cal. I. A. C. 249; Fishering vs. Pillsbury, 51 
Cal. Dee. 668, 3 Cal. I. A. C. 253.) ' . . 

Rehearinq denied. 

Rehearing annulled by supreme court. 



No. 5704— January 11, 1921. 



Pbokimate Cause of DiaABiLiTY— Neubosis and Psychosis Following Hbad 
AND Back Injuries to Abnormal. Employee — Employer Tares Employee 
Subject to Volnebable Condition.— Where an employee suffered head and back 
injurieg and as the result of the lujucies and Uie medical treatment and legal pro- 
ceedings on account thereof, operating on a Busceptible and vulnerable physique and 
personaltty developed neurosis and psychosia, hetd that the employer took the 
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employee subject to said conditiona and that all the disability resulting from the 
operation of such iojury upon said conditions was proximately caused by the Idjut; 
and ia compensable. 

The facts are stated in the following opinion, which was rendered 
with the order denying the defendant's petition to terminate and modify 
the award. 

OPINION. 

Applicant in this ease, Carlos Danielson, was injured February 18, 
1918, by falling a distance variously estimated at seventeen to tWenty- 
seven feet. It was not at first thought that the injuries were very 
serious, but as time passed the condition of applicant became worse and 
greatly complicated, whether by injury or from other causes is the sub- 
ject matter of the controversy. He claimed, in addition to the com- 
pensation otherwise provided, a 50 per cent increase by reason of the 
wilful misconduct of the employer, but in the judgment of the Com- 
mission this contention was not established, and after hearings iindings 
and award were made and entered on April 19, 1919, for a temporary 
total disability continuing until the further order of this Commission, 
with a provision for further surgical and hospital treatment. 

Rehearing was requested by applicant on the issue of wilful mis- 
conduct of the employer, but was denied. Applicant appealed to the 
Supreme Court, but the writ was there also denied. The defendant 
applied to have the award terminated, which was denied on the eighth 
of November, 1919. A second request to terminate was filed with this 
Commission May 19, 1920, and it is upon this proceeding that the 
present decision is made. 

From a medical standpoint, the ease has involved issues of extreme 
difficulty with much disagreement on the part of medical authorities, 
but after full consideration following several hearings and many medical 
reports from physicians and surgeons of high standing the following 
conclusions are reached : 

1. That as a result of the fall, a lumbar vertebra was fractured and 
complicated by at least an exacerbation, if not a causation, of a hyper- 
trophic arthritis of the lower spine. 

2. A probable cerebral disturbance following concussion due to injury 
and followed by unfavorable symptoms. 

3. A traumatic neurosis verging upon psychosis due to injury and 
aggravated by long continued litigation and very many medical exam- 
inations, which, however, seemed to have been unavoidable if the facts 
r^arding a most obscure condition were to be developed and a depend- 
able diagnosis made. 

4. Paralysis of esophagus, digestive disturbance due to hysteria and 
following, and associated with, the neurosis and psychosis above 
referred to. 



:,Goo»^lc 



4 INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 

It is possible that tliere may be some involvement resulting from a 
speeitic disease, but the faet of aiich involvement is not clearly estab- 
lished, and in all events the employer takes his employee subject to such 
condition and also subject to what may be termed a defective person- 
ality. The compensation law is not designed to cover those only who 
are without spot or blemish, but all who work, whether they are by 
nature neurotic or otherwise unstable and prone to suffer from disease 
complications in the event of injury, so long as the injury is a substantial 
contributing cause of the condition in question. 

For the foregoing reasons, it is the opinion of this Commission that 
the petition to terminate should be denied and the original award 
affirmed, save and except the paragraph which relates to the furnishing 
of further medical and surgical treatment and this paragraph should be 
annulled. 

Will J. French, 

A. J. PiLLSBUBT, 

Commdssioners. 



No. 8432— January 12, 1921. 
SAR.\H W. SIMMONDS ani> MRS. CHRIS. POWELL. Applicant*, vs. POPE 
AND TALBOT AND/OB LONDON GIIARANTE.R AND ACCIDENT COM- 
PANY, LIMITED, AND AMERICAN STEJVEDORB COMPANY. ah»/oB 
FEDERAL MUTUAL LIABILITY INSURANCE COMPANY, Defendantt. 

11] Identity of Employgb— Corpokation Hikino and Payiho Labobeks Fob 
vamona concebns^work dohe fob benefit of and conibolled by comcebns— 

EMFLOIBEa iNBUttED BY (^OBPOBATTOS, WHICH WAS I'aID WaOES. INSUBANCB 

Pbbuiuu and Percentage of Patbou. bt Cono^ns — Joint Emplotueht bt 
Cobpobation and Concebns as General and Spbciai, Euplotbbs BEaFEcnvaLT. 
[2] Insubance Covebaoe— Emplotees of Joint E^mploters iNSintBo bt 
Respective Oabriebs of Joint Emfloebbs— PBEiiinus Receitbd Fbom Onk Joint 
EuPLOYER UY Or tie B I'Ain TO Latteb'b Carrier — No Pbehiuus on Said 
Employees Paid to Forueb Euployeb's Gabbieb — Latieb Cabbies Onlt Liable. 

Geo. K. Ford, attorney, for Applicant. 

Cooley atid Lachmund, attorneys, for Defendants American Steve- 
dore Company and Federal Mutual Liability Insurance Com- 
pany. 
Walter H. Linfortk, attorney, for Defendants Pope and Talbot and 
London Guarantee nnd Accident Company, Limited. 
On August 9, 1919, Richard E, Simmonds, husband and father, 
respectively, of the applicants, was instantly killed in a collision 
between the booms of two cranes while working as stevedore and lumber 
handler on the properties of defendant Pope and Talbot at San Fran- 
cisco. The peculiar circumstances as to employment and insurance 
coverage and the Commission's decision witli respect thereto are set 
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forth in detail in the following special findings which were rendered 
as a part of the findings and award : 

"2. That the circumstances of the employment are specially set forth 
as follows : 

Prior to 1916, deceased had worked regularly and solely in the 
employ of Pope and Talbot, hereinafter called the lumber company, as 
a lumber handler, for some years. In 1916 a strike of lumber handlers 
occurred. By reason of this strike a written contract was made between 
several lumber companies doing business on the San Pranciseo water 
front, of which Pope and Talbot was one, and the American Stevedore 
Company, hereinafter called the stevedoring company, which written 
contract is in evidence here and is hereby incorporated in this finding 
by this reference. In substance, said written contract provided that 
the stevedore company should thereafter supply stevedores to said 
lumber companies to do their work. Both by the intention of the 
parties, construction of said written contract and practice thereafter, 
said contract included an engagement to supply men to pile and handle 
lumber in the lumber yards of the contracting companies as well as 
to unload lumber boats, the lumber handlers being included within the 
term 'stevedores' for this purpose. 

About the time of the close of the strike, said deceased employee, 
Simmonds, returned to his former work with the lumber company as 
a lumber handler, except that the terms of his hiring were changed 
to correspond to said written contract. Said arrangement by which he 
was hired at said time was as follows: His name was carried on the 
payroll of the stevedoring company and not upon the payroll of Pope 
and Talbot. His wages were paid to him by the stevedoring company. 
He was hired by a foreman of the lumber company, who was authorized 
by the stevedoring company to employ stevedores, including lumber 
handlers, in the name of the stavedoring company. The express 
approval of the stevedore company to his being hired was asked of 
the stevedore company, and given by it. His work was, however, done 
solely in the lumber yard of the lumber company, under the direction 
of its foreman, and in the course of the business carried on by it. 
Such of the stevedores supplied under said contract by the stevedoring 
company as worked in the loading and unloading of lumber vessels, 
worked under the direction of a foreman supplied by the stevedoring 
company, but the men supplied to work in piling lumber in the yard 
worked solely under the direction of the foreman of the lumber com- 
pany, and no part of the actual performance of said work was directed 
by any officer or foreman of the stevedoring company. 

As between the lumber company and the stevedoring company, and 
pursuant to the terms of said written contract. Pope and Talbot paid 
to the American Stevedore Company a sum of money equal to and 
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representing the wages to be paid to tlie stevedores which the steve- 
doring company supplied to the lumber company, including Siinmonds. 
Pope and Talbot further paid to the stevedoring company, a percentage 
upon said wilges of said stevedores furnished for its yard, aa the recom- 
pense of the stevedoring company for its service in supplying such 
stevedores. Pope and Talbot further paid to the stevedoring com- 
pany a sum of money estimated to be the amount required to pay the 
premium upon a workmen's compensation insurance policy covering 
the stevedores supplied to it by the stevedoring company, which sum 
of money the stevedore company paid to its compensation insurance 
carrier, the defendant Federal Mutual Liability Insurance Company, 
as the premium upon workmen's compensation insurance for said 
stevedores. 

The written contract hereinbefore referred to was formally renewed 
in 1917, but was not renewed in writing thereafter, but all of the 
parties to it continued, and still continue, to operate under its pro- 
visions as an oral contract with but one modification respecting the 
extent of commissions payable to the stevedoring company. For the 
first few months after the strike, the stevedoring company exercised 
immediate direction and control over the hiring and discharging of 
stevedores furnished by it, personally approving the hiring of indi- 
vidual men by the foreman of the lumber companies, as was done in 
the ease of Simmonds. After tabor conditions became quiet, the steve- 
doring company ceased to actually exercise direction and control over 
the hiring and'diseharging of such stevedores, leaving the same to the 
discretion of the foremen of the lumber companies. The stevedoring 
company retained, however, and still retains the right to exercise imme- 
diate control over the hiring and discharging of particular men sup- 
plied by it to the lumber yards, and can resume such immediate control 
whenever it desires to do so. Two alternative methods have been in 
use throughout, and are still in iise with respect to hiring additional 
men where a lumber company desires additional men to be furnished 
to it. Either the lumber company's foreman may engage such addi- 
tional men himself and place them on the payroll of the stevedoring 
company as specified above, or the lumber company may request the 
stevedore compliny to furnish additional men, in which case the steve- 
dore company will directly hire men and send them to the lumber 
yard where their services are desired, such men also being carried 
upon the payroll of the stevedoring company. 

By reason of the foregoing, said Simmonds was in the employment 
of said Pope and Talbot at the time of his injury for the reason that 
he was performing labor in the yard of said lumber company under 
the sole direction of its foreman and for its benefit. He was also in 
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the employment at said time of the stevedoring company for the reasons 
that: 

1. Hie contract of hire was created and existed between himself and 
said stevedoring company. 

2. He was regularly carried on its payrolls as its employee. 

3. The premium for workmen's compensation insurance was regu- 
larly paid by the stevedoring company upon him as one of its employees. 

4. The stevedoring company had the right of hiring and discharg- 
ing him. 

5. Paid him his wages. 

6. Derived a financial benefit from his work in the lumber yard, and 

7. He was working at a task or occupation to which he was assigned 
by the stevedoring company, to wit, in the lumber yard of Pope and 
Talbot. That said employment of Simmonds by said lumber company 
and stevedoring company therefor constitutes them the special and 
general employers of him respectively, and also constitutes them joint 
employers of him within the holding of the Supreme Court of this 
State in Employers' Liability Assurance Corporation et at. vs. Indus- 
trial Accident Commission (Conlter),*179 Cal. 432, 5 Gal. I. A. C. 227. 

3. Defendant London Guarantee pnd Accident Company was, at the 
time of said injury sustained by Simmonds, the insurance carrier of 
defendant Pope and Talbot against the liability imposed by the Work- 
men's Compensation, Insurance and Safety Act of 1917, under a 
policy sufficiently broad to cover the employment of Simmonds if Pope 
and Talbot be an employer of Simmonds. Defendant Federal Mutual 
Liability Insurance Company ;was also at said time the insurance car- 
rier of defendant American Stevedore Company under said compen- 
sation act under a policy of insurance also sufficiently broad to cover 
the employment of Simmonds if the American Stevedore Company 
be an employer of him. That therefore, each of said employers are 
entitled to be discharged from liability and their respective insurance 
carriers substituted in their place and stead, under the provision of 
Sec. 30 (e) of said Workmen's Compensation. Act. 

4. Defendant Pope and Talbot regularly paid an insurance premium 
to the London Guarantee and Accident Company under the policy of 
insurance above mentioned, upon the wages of all employees carried 
on the payroll of Pope and Talbot, not including Simmonds, or any 
stevedores carried upon the payrolls of the stevedoring company under 
said contract, and did not pay any premium to said London Guarantee 
and Accident Company upon stevedores furnished Pope and Talbot 
by the American Stevedore Company. Pope and Talbot regularly paid 
the insurance premium upon said stevedores furnished by the American 
Stevedore Company including Simmonds to said company, which in turn 
paid it to defendant Federal Mutual Liability Insurance Company, its 
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inaurance carrier, which accepted said premium upon said stevedores, 
carried on the payroll of said stevedoring company. 

That therefore, upon equitable principles, the loss in this case should 
be paid by the Federal Mutual Liability Insurance Company alone 
{Employers' Liability Assurance Corporation et al. vs. Industrial Acci- 
dent Commission (Coulter), 179 Cal. 432, supra, here referring to the 
portion of the opinion annulling an award against the Ocean Accident 
and Guarantee Corporation)." 

The applicant Sarah W, Simmonds, decedent's widow, was found to 
have been totally dependent upon the deceased employee for support 
and an award of a death benefit was accordingly made in her favor and 
against defendant Federal Mutual Liability Insurance Company and the 
other defendants were discharged from liability herein, and dismissed 
herefrom. 

Rehearing okanted : findings and award confirmed. 

Writ of review granted by supreme court : pending. 



L. A. No. 1132— January 12, 1921. 

WILLIAM SLAYTON, AppUmnt, VS., CITY Or LOS ANGBLEB, OALIFOENIA, 

A COBPOBATION, Defetidanl. 

Pboxiuate Cause or DiaABiLiir — <!angbene of Foot Fouawino Amklb 
Injukt— Emplotee Afflicted With Diabetes — Gangbehb Not Pboximatgli 
Caused bt Injdbt. 

C. Follette, attorney, for Defendant. 
On March 4, 1920, the applicant suffered a wrench of his ankle which 
caused lacerations of ligaments within the joints of the foot while 
working in the employment of defendant as laborer at Los Angeles. 
On .May 15 he resumed work notwithstanding some pain and numbness 
in the foot and on June 30 it was discovered that gangrene had developed 
in two of the toes and the employee was found to be suffering from 
diabetes, apparently in an early stage. The medical evidence showed 
than gangrene is a not uncommon complication of diabetes and occurs 
without injury ; that it can occur as a result of injury by reason of 
infection or because of the obliteration or narrowing of blood vessels to 
a degree incompatible with such nourishment of the tissues as is neces- 
sary to prevent the condition of decay which is described as gangrene, 
but that it was improbable that the gangrene from which applicant suf- 
fered was due to the occurrence of March 4 because it followed after the 
lapse of too great an interval of time and because the injury to the ankle 
was not such as to cause infection or produce the necessary interference 
with circulation whereas the complaint could be adequately and reason- 
ably explained by the applicant's condition of diabetes which existed 
eoincidentally with but causally independently of the injury and the 
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treatmeut therefor. It was held that the evidence was insufficient to 
establish as a fact that the gangrene was proximately caused or affected 
by the injury ; compensation was accordingly limited to the disability 
referable to the injury alone. 

Ji£HEARINQ QBANTED: FINDINGS AND AWARD CONFIRMED. 



No. 8354— January 13, 1921 
EMILIO ZAMPA, Applicant, vs. AMERICAN SMELTERS SECURITIES COM- 
PANY, Defendant. 

Decided October 20, 1920 ; not reported. 
AMERICAN SMELTERS SBCl'RITIES COMPANY, PrUHonrra. vs. INDUS- 
TRIAL ACCIDENT COMMISSION OF THE STATE OF CALIFORNIA 
AND EMILIO ZAMPA, Regpondent$. 

Fboxihate Cause of Disability — Dust Cavhino Ibbitation to Eye in Which 
FoREiQN BOBT Had Lon» Been Iubeudeu— Evii>ENce SuiinciENT to Sustain 
Finding That Entire Dihabilitt Following Ibbitation Was Causeu by Dust. 

Chickertng and Gregory, attorneys, for Petitioners. 

A. E. Graupner, attorney, for Respondents. 
This case involved an award of compensation for the entire disability 
suffered by applicant in his right eye following an inflammation which 
appeared on June 5, 1920, while he was working in the employment of 
defendant as fireman at Selby. It appeared that for a considerable time 
prior to that date a small particle of metal lay imbedded and partially 
encysted in the ciliary process of the eye but caused no disability until 
the inflammation was precipitated by dust to which the eye was subjected 
in the course of applicant's work and that the entire disability for 
which compensation was awarded was produced by the imposition of the 
inflammation upon the quiescent condition. After the Commission's 
denial of defendant's petition for rehearing, defendant filed with the 
District Court of Appeal for the First Appellate District a petition 
for a writ of review, which was denied, the court holding, contrary to 
the petitioner's contentions, that the evidence was sufficient to sustain 
the decision that the entire disability was a proximate result of the 
irritation caused by the dust. 



L. A. No. 1070— January 17, 1921. 
GEORGE O'GRADT, Applumnt. vs. WESLEY AKIN and CHESTBE CUTLER, 
DOING BUSINESS AS AKIN AND CDTLER, AND MRS. DAISY E. HANSELL. 
Defendantt. 

(11 Identity op Empi.oyeb — PARTNEiisinp EsGAoiNn in Independent Tall- 
mo — EuPLOYEES Hired bt Paktnersuif in Work Fob Vabioub iNDivmnALS — 
Wages Paid Empij>yees by Pabtnebship Ciiabged to Such Individuai-s — 
Fabtnebsuip and Not Individum^s Sebvd) abe EuPLoYBBa. — Where a partner- 
ship held itself out as engaged in tbe independent calling of sinking wells and 
installing pnmps and engaged to do such work for various individnals at a stated 
price per hour and hired men for sach work and paid them wages from the charge 
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collected [rom the individaala served, held that hucIi partnenihip and not Bach 
individuale serred by it was the eooplojer of the men so hired. 

[2] JDBiaDiCTioN — Fabu Labob— Iwdbpekdebt Conteactob SinKina Weu^ 
AND iNSTALuna Pdups on Fabus — £!mplotuent Mecbakicai, am> Not Agri- 
CULTUBAL. — Where a partnership as iDdependent contractor enffaged in the basiness 
of sinking wells and installing and repairing pumps on fanns for turalBtung a water 
supply for domestic purpoeea and irrigation and employed men for work in connec- 
tion with such service, held that such employment waa medianlcal and commercial 
and not agricultural and was therefore within the jurisdiction of this Commission. 

Sarau and Thompson, attorneys, for Applicant. 

Akin and Cutler and P. W. Sweeney, attorneys, for Defendants. 

The facta are stated in the following opinion which was rendered with 
the findings and award. (See Globe Indemmty Co. vs. Industrial Acci- 
dent Commission, 31 Cal. App. 83, 6 Cal. I. A. C. 262; Mcintosh vs. 
Bedella, 7 Cal. I. A..C. 42; Bonino vs. Mt. Hamilton Vineyard, 7 Cal. 
1. A. C. 53.) 

OPINION. 

Wesley L. Akin and .Chester Cutler, a copartnership at the time of 
the injury complained of, March 15, 1920, were engaged in business at 
the town of Perris, in Riverside County, California. Their main busi- 
" ness was that of sinlting well pits and driving tunnels under contract 
and setting pumps on the farms of that vicinity for the furnishing of 
a water supply for domestic purposes and irrigation. Incidental to 
their main occupation as above stated, they oceaaionally fixed pumps for 
farmers in-the neighborhood where such pumping apparatuses were out 
of repair. , 

At the time of the injury, defendant Daisy E. Hansell owned a small 
farm near Murrietta, also in Riverside County, upon which she had a 
welt in which there was a pump out of repair. Mrs. Hansell lived at 
Riverside, but she had appointed J. P. Fisher her agent with instruc- 
tions to find some one who would repair the pump and, not being able to 
find any one at Murrietta who would perform the service, he drove into 
Perris and there met Mr. Wesley L. Akin on Sunday, the 14tli of March, 
1920, and arranged with him, on Mrs. Hansell's behalf, for the repair of 
the pump. Mr. Akin agreed to go to the place on the next morning and 
the terms of the contract were that he would charge two dollars per hour 
for the tools and two men to do the work. Akin and Cutler to furnish the 
transportation of the tools and men and to charge time against the job 
for a one-way trip a day between Perris and the ranch of Mrs. Hansell 
near Murrietta. 

Pursuant to the agreement, Monday forenoon Akin and his partner, 
Cutler, and applicant in this case, George 'Grady, came to the ranch, 
unloaded the tools from the automobile and Cutler returned almost at 
once to the shop at Ferris; Akin and 'Grady set up their tools and 
began the work of repairing the pump. 
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In the course of this work, the pipe which they were drawing from 
the well slipped through the chain that was wrapped around it and fell 
with so much force as to snatch from the hands of 'Grady the handle 
to the windlass, which flew around and struck him in the face, crushing 
it badly and involving a prolonged temporary and some permanent 
disability. 

O'Grady brings this proceeding to obtain compensation for such 
injury. 

The isBues involved in the controversy are- 

1. Whether or not said applicant O'Grady was employed by the 
defendants or either of them. 

2. Whether or not the defendants herein were insured against the 
risks imposed by the Workmen's Compensation, Insurance and Safety 
Act. 

3. Whether or not the said injury arose out of and happened in the 
course of applicant's employment. 

4. Nature, extent and duration of the disability sustained by this 
applicant. 

5. The average weekly earnings of applicant. 

6. Whether or not the employment was in farm labor and under the 
jurisdiction of this Commission. 

For the purposes of this discussion, the only issues involved are 
whether or not applicant was employed by the defendants or either of 
them, and whether or not the employment was in farm labor and not 
under the jurisdiction of this Commission. 

Two hearing were held and a large amount of evidence taken which 
was conflicting as to the fact of the contract of employment especially, 
but although conflicting, not very difficult of determination. 

It is claimed by Akin and Cutler that with reference to their contracts 
for sinking pits and driving tunnels they were employers and, desiring 
to keep their men accessible in the event of their getting contracts, they 
meantime found work for certain of their men in connection with their 
own operations on adjacent ranches, but stoutly maintain that in sueh 
eases these men were the employees of the ranch owners and not of them- 
selves ; that they made no profit on their labor but themselves work with 
these men at the same rate of wages, being fifty cents per hour. As a 
matter of convenience, they claim, they paid these men their wages and 
collected the amount from the farmer employers for whom they and 
their men were rendering service as employees. 

None of the parties defendant carried compensation insurance against 
liability in case of injury. 

If O'Grady was an employee of Akin and Cutler and Akin and Cutler 
were in pursuit of an independent calling, then liability for compensa- 
tion must be imputed to Akin and Cutler. If O'Grady was an employee 
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of Mrs. Hansell, then the issue would arise as to whether or not such 
employment was farm labor and not under the jurisdiction of this 
Commission. 

We conclude that 'Grady was an employee of Akin and Cutler, It 
is nowhere stated in the evidence that 'Grady was ever told that he was 
an employee of Mrs. Hansell and neither was Fisher, who represented 
Mrs. Hansell, ever told that 'Grady was an employee of Mrs, Hansell. 
On the contrary, 'Grady had worked with or for Akin and Cutler for 
different parties five days in one week, three days the next week, six 
days the next week and tlie day aipon which he was injured, fifteen days 
in all, and in no instance was 'Grady told that he was working for any 
one else other than Akin and Cutler, and Akin and Cutler paid his wages 
with their personal cheek, Nor was it affirmatively shown that those for 
whom the work was performed were told is 'Grady's case that O 'Grady 
was to he considered as the employee of the contracting farmer and that 
such fanner would be directly liable to O 'Grady for his wages. 

The contract made with Fisher on behalf of Mrs. Hansell might be 
regarded as a contract of hire were it not for the fact that Akin and 
Cutler held themselves out as- following an independent calling, thus 
making them independent contractors. As heirig independent eon- 
tractors, the employment was then mechanical and commercial, and not 
agricultural, in character. Therefore, the Industrial Accident Commis- 
sion has jurisdiction over the controversy. 

For the foregoing reasons, we find Wesley L. Akin and Chester 
Cutler, doing business under the firm name of Akin and Cutler, copart- 
ners, jointly and severally liable to applicant 'Grady for the compensa- 
tion awarded in the findings and award accompanying this opinion. 
Defendant Hansell is discharged from all liability. 

Will J. French, 

A. J, PiLLSBURY, 

Commissioners. 



No. 8714— January 19, 1921. 
THE PEOPLE OF THE STATE OF CALIFORNIA, Applicant, V8. G. N. 
MERRITT AND EMPLOYERS' LIABILITY ASSURANCE CORPORA- 
TION, Defendants. 

Abjsinq Out o 
No Evidence of 

PEN SABLE. 

E. P. Wisecarver, attorney, for Defendants, 

John Neiff, who was 70 years old, was employed as sheepherder on 

defendant's ranch near Madison. On October 26, 1919, he was found on 

tile ranch dead by reason of a broken neck, his saddled and bridled horse 

and his flock of sheep being in the immediate vicinity. The bridle was 
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on the horse's neck as it would be when the horseman was riding, mount- 
ing or dismounting and not where it would tiliely be if he were leading 
the horse, the eireumstances thus indicating that the death occurred by 
reason of an accident suffered in the course of decedent's work, the only 
evidence to the contrary being that some time before the fatal incident 
he told his employer that his heart troubled him. It was held that the 
evidence was sufficient to establish that the death arose out of the employ- 
ment and was compensable, such eircumatancea raising the presumption 
of compensability, and the burden of proving that the death did not 
arise out of the employ;nent being shifted to the defendants. 
Application dismissed for lack of jurisdiction. 



No. 8747— January 19, 1921. 
MHS. GEORGE HARVEY, and JAMES OLIVER HARVBT. SHERMAN CKOIIi 
HARVEY AND ERNEST BUEF., HARVEY, minobs, by GEORGIA 
HARVEY. GUARDIAN AD LITEM. Appliconti, VS. GARFIELD R. JONES and 
MARYLAND OASUADTY COMPANY, DefendanU. 

AVBBAOE EAHNINOB I-ABOBEB PAID HIGH WAQES FOR BXTHAOEMNART WOBE 

Fob SnoBT Pebioo — Other Labobiko Work im Vicikiti Fob 260 Days Not 

COMPABABLE — AVERAGE EABNINOB BABGD ON WAGES AT TlUE OF IKJURT. 

0. C. Harvey, deceased husband of the applicant Mrs. Georgia Harvey, 
was killed on September 11, 1920, while digging a pit at Corcoran when 
the pit caved in and suffocated him. He had been working in this 
employment for about two weeks prior to his fatal injury ; theretofore 
he had been working in other occupations at earnings in excess of the 
maximum prescribed by the Workmen's Compensation Act. He was 
engaged by defendant for the work being done at the time of the injury 
because of his special knowledge and some urgency of the work and was 
paid $6 a day for employment six days per week. Ordinary labor in that 
vicinity was customarily paid $5 a day. It was contended that since 
other labor proceeded in that vicinity for at least 260 days of the year 
preceding the injury and was paid but $5 a day, subdivision 2 of section 
12 of the Workmen's Compensation Act requires that the average earn- 
ings be fixed on that basis. But it was held that since the decedent's 
work at the time of the injury imposed higher requirements than such 
ordinary labor for which the lower wage was paid in the vicinity and the 
deceased was employed at the greater rate because of his better qualifica- 
tions, subdivisions 1 and 2 of section 12 eould not reasonably and fairly 
be applied and the average earnings were accordingly determined in 
accordance with the provisions of subdivision 4 of that section at the 
decedent's rate of pay at the time of the injury. 
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No. 8926— January 20, 1921. 

. JAME3S BBLLAMT, 

Pbosiuatg Cause of Disability — Ganobehe Due to ABXEsiofiCLZBoeis F(ii> 
LOWING Slight Abrasion — Abtemosclebosis and Not Ikjubt the Major Causb 
OF Disability— Not Compensable. 

Wm. F. Rose, attorney, for Defendant. 
The defendant, 67 years old, was employed as nightwatchman and 
janitor by Shreve, Treat and Eaoret at San Francisco. While making 
his rounds on the night of August 28, 1920, he struck his foot against 
some lumber and thereby suffered a slight abrasion on one of his toes. 
A few nights later he again struck the foot without suffering any other 
distinct abrasion but shortly thereafter was forced to quit work by reason 
of the soreness of the foot and sought his own medical treatment which 
revealed a condition of gangrene in parts of the foot which were not 
abraded or otherwise injured by the incidents in question. He was suf- 
fering a marked degree of arterioselerosis in the feet, the dorsalis pedis 
in each foot showing no pulsations. The medical evidence showed that 
gangrene accompanies arteriosclerosis, diabetes and infected wounds; 
that when due to the former conditions it is caused by the interference 
with circulation by reason of the narrowing of the blood vessels, thereby 
causing the tissue lower down to decay and in such cases invariably 
commences in the toes ; when due to the latter cause it develops about 
the scene of the infection only. It was held that the gangrene suffered 
by the defendant was a proximate result of the condition of arteriosclero- 
sis and not of the injury and that therefore the defendant was not 
entitled to compensation on account of the claim asserted in this pro- 
ceeding. (See Brovm vs. Elliott, 3 Cal. I. A. C. 190.) 



No. 8779— January 21, 1921. 



Abisino Out of Employment — Employee Contracting Scablatiha in a 
Home to Which He Was Sent to Work— No Special Elxpoeum — Nor Com- 
pensable. — Where an employee was seat by bis employer to a certain house to take 
measuremeDts for window shades and said house had been quarantined for scarlatina 
and the quarantine had been lifted about ten days before the employee's entrance 
into the house and an occupant Ihereof later became ill with sca.rlatina and the 
quarantine was again imposed about a week after the employee's work therein 
and in the same city there were at all times cases of scarlatina from which the 
commonalty was subjected to contasion and the emnloyee borame ill with that 
disease shortly after working in said house and it cannot be demonstrated where 
he contracted such disease bat it is possible that he contracted it while at work 
in said house, held that even if he did contract such disease while so at woA, 
nevertheless there was nothing in the nature of his employment which peculiarly 
or specially exposed him to the risk of contracting snch illness and that the riik 
of such contagion was the ordinary and usual risk of the commonalty and tbat 
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therefore said employee was not subjected to special esposare to the illness by 
reason of his employmeat and the illness was not compensable. (CommiBsioner 
French dinenting.) 

B. E. Pemberton, attorney, for Defendants. 
The facts are stated ia the following opinion and dissenting opinion 
which were rendered with the findings and award. 

OPINION, 
M. B. Dryden, an employee of Laehman Brothers, furniture dealers of 
San Francisco, on or about June 12, visited a home at 314 Locust street 
to take some measures for some window shades. There had been scarla- 
tina at this home from May 5 to June 2 inclusive, during which time the 
place had been under quarantine. It was fumigated and the quarantine 
terminated before it was visited by applicant. 

Subsequently a little girl living in the home was taken down with 
scarlatina and the home was again quarantined from June 19 to July 6. 
It was before June 19 that applicant took the measures for the shades 
and put them up, so that the place was not under quarantine and was 
presumptively free from disease germs at all the times that applicant 
visited it. 

However, on July 1 applicant felt ill and on July 2 quit work on 
account of his illness and was found to be afflicted with scarlatina and 
he did not resume his occupation until October 4, 

On the 15th of October, he filed with this Commission an application 
for adjustment of his claim against his employer and the employer's 
insurance carrier for a disability indemnity resulting from an injury 
arising out of and happening in the course of his occupation. 

It is not unreasonable to suppose that, notwithstanding the precautions 
that had been taken, applicant did contract scarlatina while at work 
measuring for or potting up the shades above mentioned, although he 
might have contracted Uie disease elsewhere. 

It is in evidence that there are at all times cases of scarlatina in San 
Francisco and that the commonalty is likely to be subjected to contagion 
from that source. 

Nevertheless, the principal issue to be determined in this proceeding 
is as to whether or not the contracting of such a disease in the manner 
stated above constitutes an injury arising out of and happening in the 
course of the employment within the meaning of the Workmen's Com- 
pensation, Insurance and Safety Act. 

The original Act of 1914 contained the word "accident" as the basis 
for all claim. Subsequently the legislature, at the su^estion of this 
Commission, changed the word " accident" to "injury," in order to 
make certain occupational diseases compensable, but not with the purpose 
of bringing ordinary sickness under the provisions of the compensation 
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act. It was not the intent of the legislature to make workmen's compeu- 
satioD insurance so comprehensive as to become sickness insurance as 
well. 

The basis of workmen's eompensation insurance is that it is a charge 
upon industry for the insurance by employers of their employees against 
injuries which are occupational in character or contracted by reason of 
a special exposure to which they are subjected on account of their 
employment, something that the employer can insure against as a risk 
of his industry. The question before this Commission in this case is as 
to how far it ought to go in regarding cases of sickness as industrial in 
character. 

This Commission has held in certain cases where men engaged at con- 
struction camps were subjected to the risk of using water fnrnished by 
the employer contaminated with typhoid germs that the injuries thereby 
sustained were compensable and this Commission has held also in several 
instances that where the work of the employee required him to wait upon, 
handle, nurse or lay out, when dead, those who had suffered from 
influenza, themselves iinally taking the disease, the sicknesses so sus- 
tained were compensable as injuries within the meaning of the act, but 
it is questionable whether or not every exposure to any risk from 
infectious or contagious disease occurring in the course of one's employ- 
ment should be held to arise out of that employment. A limitation 
must be fixed somewhere, else the compensation law will be diverted from 
compensation for injuries to a form of sickness insurance, which could 
not have been contemplated by the legislature at the time the act was 
amended or sanctioned by popular demand. 

It is certain that compensation could not be allowed for an injury 
sustained in the form of a contagious or infectious disease where the 
risk of such contagion or infection was a risk of the commonalty. There 
must be as a justification for an award for compensation for such an 
injury a very special exposure beyond that to which the commonalty 
is subjected. 

Of course, the commonalty did not have access to No. 314 Locust street, 
San Francisco, but the risk of infection from that source was a risk 
participated in by every person who for any reason did enter that home 
during the interim between the two periods of quarantine, and therefore 
and for that reason the risk was not a very special one appertaining to 
the industry in which applicant was engaged. We must not lose sight 
of the occupational characteristic of compensable injuries. They must 
all arise out of and happen in the course of the occupation and they must 
be such as the employer representing the industry can reasonably take 
account of as one of the risks of his industry. A majority of this Com- 
mission is of the opinion that the Commission must fix a point beyond 
which it will not go in making awards for disability or death resulting 
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from sickness encountered or suffered in the course of the employment, 
and this may very well be done by requiring that the business or work 
of the employee .must bring him into close and continued contact, in 
some way connected with his duty, with the sources of infection, that is, 
as nurses and stewards and helpers in and about hospitals are brought 
in contact with infectious diseases, and not merely the chance of coming 
in contact with some one who has a disease or with a disease germ in a 
home or streetcar, or brushing elbows with an infected person on a public 
street. In all cases before this Commission involving injury through 
influenza, diphtheria and diseases of that character, thja Commission has 
only made awards to those who were waiting upon the sick person or 
layii^ out the bodies of the dead. 

For the foregoing reasons, the undersigned arc of the opinion that 
the Commission would be going quite too far if it were to hold that the 
industry is responsible for the chance contact of an employee with an 
infectious disease in a home where such employee goes for some purpose 
not directly connected with the sickness. Therefore, we are of the 
opinioQ that in this case an award should be denied on the ground that 
the injury complained of did not arise out of the employment in any 
such direct and extraordinary way as would differentiate it materially 
from a risk of the commonalty. 

A. J. Pe-lsbuby, 
A, H. Naptzqer, 
Commissioners. 

DISSENTING OPINION. 

I dissent. The Industrial Accident Commission asked the California 
legislature several years ago to change the word "accident" to "injury." 
The purpose was to iuclude under compensation both occupational dis- 
eases and those diseases or disabilities rightly chargeable to industry. 
The legislature enacted into law the Commission's recommendation and 
gave instruction that the Workmen's Compensation, Insurance and 
Safety Act was to be "liberally construed." 

Both of these mandates of the legislature would be subserved, in my 
opinion, by deciding that applicant M. B. Dryden is entitled to com- 
pensation. It is reasonable to conclude he contracted scarlet fever, or 
scarlatina, in the house to which he was sent by his employer. The dis- 
ease had appeared in the house prior to applicant 's visit. It subsequently 
appeared and another member of the family was a sufferer. In the 
interim between the two cases Dryden worked for his employer in the 
house and evidently the fumigation following the first attack of the 
disease was ineffectual, judging from the second case. 

I believe applicant sustained an injury arising out of and happening 
in the course of his employment. He had no option but to follow instruc- 
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tions and work where it was known the disease had appeared. His 
risk was not that of the commonalty. Quarantine measures and fumi- 
gation failed to kill the germs. There was less likelihood for the 
average man contracting scarlet fever, or scarlatina, than would be 
the ease during an iniluenza epidemic. And yet the California Indus- 
trial Accident Commission has awarded compensation in influenza cases 
and the decisions have been sustained by the Supreme Court of the 
State of California. It is true it was necessary to prove a "special 
exposure," but in the instant ease there is no question, in my mind, 
that Dryden had to take this "special exposure" risk or resign his 
position. 

Dr. R. W. Harbaugh of the Commission's medical department wrote 
on December 2, 1920, and his statement is part of the record in this case : 
"It seems' to me most reasosable to suppose that applicant contracted 
scarlet fever in the manner claimed. I do not believe that this could be 
proved or disproved with any absolute certainty, but I do believe it to be 
the most logical conclusion and generally accepted." 

The majority opinion states it was not the legislature's intention to 
bring "ordinary sickness under the provisions of the compensation act," 
and that it was not the intent "to make workmen's compensation insur- 
ance so comprehensive as to become sickness insurance as well. ' ' I agree 
with both statements, exactly as I have agreed with my colleagues when 
compensation has been awarded for influenza, typhoid fever, tuberculosis 
and other diseases when it was shown there was a special risk arising 
out of the employment. In view of these unanimous decisions of the 
Commission in the past, it seems strange to read in the majority opinion 
that "compensable injuries must be such as the employer, representing 
the industry, can reasonably take account of, as one of the risks of his 
industry." There wasn't one of the cases cited in which the employer 
could have foretold that the Industrial Accident Commission would 
award compensation for diseases causing special exposures. The fact is 
that insurance takes into consideration the isolated cases mentioned and 
provides the employer with the necessary financial protection. 

Years ago, in 1914, the Wisconsin Industrial Commission pioneered 
the way for awarding compensation where there is special exposure by 
considering typhoid fever as compensable in the ease of Frieda Vennen 
vs. New Dells Lumber Company. Applicant's husband, Gerhard Ven- 
nen, contracted the disease and died. Water was contaminated by 
sewage from defendant's establishment. The Wisconsin Supreme Court 
sustained the decisicn. In the fall of 1919 William J. Haines and Sher- 
man J. Durfee were sent into a farmhouse to install a lighting plant and 
both men contracted smallpox from a patient in the home. The Wis- 
consin Industrial Commission awarded compensation, stating it was 
perfectly clear applicants contracted the disease as set forth, that they 



glc 



lUDUgTBIAL A6CIDBNT COMMISSION DECISIONS. Id 

Were engaged in their employment and that it was a hazard attaching to 
the particular business to perform the service in the siek room. 

In the ease of 6eral(Une Slattery ys. City and County of San Fran- 
cisco, the Supreme Court of the State of California unanimously 
approved a death benefit for applicant, whose husband, Ernest P. Slat- 
tery, a hospital steward, died of influenza. The plea was for a "broader 
meaning" of the word "injury." The Supreme Court stated it was 
not certain Slattery contracted his sickness because of his employment, 
"but certainty is not required." Later on, in the ease of Duane Reb- 
stock vs. Engels Copper Mining Company, the Supreme Court again 
decided in favor of the "broader meaning" of the word "injury" in 
another influenza case. In the decision it was pointed out that reason- 
able certainty is all that is required. Bather important to the present 
case is the fact that California's Supreme Court referred to a scarlet 
fever exposure as an illustration in the Rebstock case, and intimated that 
if there was no particular exposure in any other manner a person who 
had incurred the infection would be entitled to an award. 

For the reasons herein given I believe an award should issue in 
applicant Dryden's favor. 

Will J. French, 
Chairman. 

Rehearing denied. 

Writ op review denied by supreme court. 



L. A. No. 1214^-January 21, 1921. 
HENRY MOSEBAR, Applicant, vs. J. J. JEFFRIES, FRIEDA JEFFRIES and 
EMPLOYERS" LIABILITY ASSURANCE CORPORATION, LIMITED, OF 
LONDON, ENGLAND, a oobporation, Defendants. 



John J. Hayden, attorney, for Defendants Frieda Jeffries and 
Employers' Liability Assurance Corporation, Limited, of London, 
England. 

On June 27, 1920, while applicant was working in the employment 
of defendant J. J. Jeffries as a milker at Burbank, California, a cow 
fell upon him and crushed the lower right quadrant of his abdomen. 
He suffered immediate disability in the abdomen, which operation dis- 
closed to be due to the partial tearing loose of old adhesions caused by 
an operation for appendicitis about six years before. The evidence 
showed that from time to time following the operation for appendicitis 
the applicant had suffered attacks of abdominal distress which had 
become less and less frequent, no attack having been suffered for about 
a year prior to the above injury which precipitated the ensuing disa^ 
bility. It was held that the employer took applicant subject to the con-i , 
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dition of adhesions, the tearing of which constituted a new and inde- 
pendent injury on account of which the defendant employer was liable. 
Applicant was accordingly awarded compensation. 



h. A. f)o. 1268— .January 21, 1921. 



Medical Liabiutt — Treatment I^bocubed by Employee Without Oppoe- 

tumtt to euployeb to fubnish it cliakoe of physicians inadvisable 

Failcre op Employer to Tendeb Fubtheb Tbeathbnt Aftes Notice — Ehploybb 
Liable fob Slch Fitbtheb Tbeatment, 

J. L. Kearney, attorney, for Defendants. 
On April 13, 1920, the applicant suffered abdominal pain while 
carrying some book forma in the course of her work as bookbinder in 
the employment of defendant at Los Angeles. She continued her work 
for the day but that evening the symptoms liad developed to such 
extent that she consulted a physician who diagnosed the condition as 
left femoral hernia, for the relief of which he performed an operation 
the next day. On the day following the operation the employer 
received its first notice that the applicant had been injured or had 
procured medical treatment. At that time and for some time there- 
after^the removal of the patient from the hospital in which she waa 
being treated to a hospital of defendants' selection or a substitution 
of defendants' physicians for those already in charge of the case would 
have been extremely inadvisable; neither the employer nor the insur- 
ance carrier made any tender of any further or other treatment than 
that which applicant had procured and was receiving on her own behalf. 
Notwithstanding the inadvisability of a change of physicians or the 
removal of the applicant to another hospital, it was held that since 
there was no tender on behalf of the defendants of further treatment 
and no refusal of treatment so tendered, the defendant insurance carrier 
was liable for the reasonable value of treatment received by applicant 
after notice to defendants. 

No. 8171— January 22, 1921. 
NICOLINA VOKAGGINI, Applicant, vs. MAMMOTH COPPER COMPANY, 

Defendant. 

Decided October 9, 1920; not reported. 

Civil No. 3708. First Appellate District. Jaouary 22, 1921. 

NICOLINA VORAGGINI, Petitioner, vs. INDUSTRIAL ACCIDENT COM- 
MISSION OF THE STATE OF CALIFORNIA and MAMMOTH COPPER 
COMPANY, Respondents. 
Pboximaie Cause or Death— Pclmonaby Tubbbculosis Fatal Thbee Tears 
Afteb Injury— IjOwebinq op Vitality by Injuby Not Sufficient Causal Con- 
nection TO Renheb Death — Cometcnhable. 
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Michele Cimbalo, attorney, for Petitioner, 

A. E. Graupner, attorney, for Respondents. 
J. Voraggini, applicant's husband, suffered fractures of the legs, a 
fracture of the jaw and an impairment of sight when he was injured 
by the blast of an explosion while working in the employment of 
defendant as miner at Kennett on June 30, 1917. On May 15, 1920, 
he died from pulmonary tuberculosis. The medical evidence showed 
that the only possible causal connection which could exist between the 
injury and the death was the incidental lowering of vitality or resist- 
ance to tuberculosis. -The Commission decided that this causal connec- 
tion was not proximate and not sufficient to entitle applicant to 
compensation on account of the death. After denial of applicant's 
petition for rehearing, she applied to the District Court of Appeal, 
First Appellate District, for a writ of review, which was denied. 



No. 8114^-January 24, 192J. 
JSNNIB SMITH, Applicant, vs. CRESCENT THEATRE . 
CASUALTY COMPANY, Defendants. 



Harold J. Abraham, attorney, for Applicant. 
For some time prior to March 1, 1920, the applicant was working in 
tlie employment of defendant Crescent Theatre as cashier at San Fran- 
cisco. On or about that date her eyes manifested symptoms which were 
diagnosed as a trachomatous infection. It appeared that the patrons 
of the theatre were largely foreigners of rather uncleanly habits and 
that the applicant, who received money directly from such patrons, 
was aeeustomed to rub her eyes with her fingers rather frequently while 
at work. The medical evidence showed that the infection which the 
applicant manifested was usually transmitted by such objects as roller 
towels, handkerchiefs or wash basins which had been used by persons 
already suffering the infection and that it could be transferred by way 
of the fingers from any object such as money which had been handled 
by persons so infected, although such transfer by money is unusual. 
It was held on rehearing that the evidence was sufficient to establish 
that the applicant did contract the infection from money so received in 
the course of her work and that her duties involved special exposure to 
the risli of becoming so infected and that therefore the contracting of 
the infection constituted an injury which arose out of the employment 
and was compensable. 
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No. 8530~JaDuary 24, 1921. 



Statutb op Limitations — Medioal Treatment Fubnishbd Within Six 
Months I'riob to Filinu of Application But After Statutobt Pebiod Had 
ElMP9i:i> — Claim Not Barbed. 

Robert K. Thomas, attorney, for Defendants. 

On August 6, 1918, the applicant suffered injuries to his nose and 
left arm when he fell from a ladder while working in the employment 
of defendant as painter at San Francisco. The defendants furnished 
certain medical treatment but, although the employee suffered a con- 
tinuous partial disability, no disability indemnity was paid or agreed 
to be paid at any time. More than six months elapsed after the defend- 
ants' medical treatment was terminated and without the filing of an 
application. The employee, however, returned to defendants' physi- 
cians and received further treatment on account of said injuries and 
within six months thereafter filed an application for compensation. It 
was contended on behalf of defendants that since applicant's claim 
was barred at the time he thus applied for further treatment, the fur- 
nishing of such treatment should not be held to revive his claim. But 
it was held that since the application was filed within six months after 
defendants had furnished medical treatment on account of the injury, 
the applicant had satisfied the requirements of the Workmen's Com- 
pensation Act and was entitled to compensation. 

Rehearing granted; findings and aw aim) reve-TSED on ruRTHEB 

EVIDENCE SHOWING DISABILITY NOT CAUSED BY INJURY. 



L. A. No. 517— January 25, 1921. 
J. L MILFABD AND MKS. JULIA E. MILI>ABD, ApplicanU, vs. P. R. KEN- 
NEDY. DOiNU BUSiNE.sa AS KING ELECTRIC COMPANY, and WESTERN 
INDEMNITY COMPANY. A cobporation, Defendantx. 

Decided April 7, 1920; reported in 7 Cal. I. A. C. 45; 33 Cal. App. 
Dec. 639 ; 7 Cal. I. A. C. 247. 

(61 Oal. Dec. 122.) 
L. A. No. 6794. In IJank. January 20, 1921. 



[1] Workmen's Compensation Act— Poweb or Couuission Ovei 
In denying the application for a hearing oC this appeal in the snpreme conit after 
decision by the district court of appeal, it is not to be understood as an approval of 
all that is said in the opinion (33 Cal. App. Dec, 039) as to the proper construction 
of anbdivision (d) of section 20 ot the Workmen's Compensation Act (Stats. 1917, 
p. 850) with relation to the powers of the Industrial Accident Oomniission, in view 
of the "continuing jurisdiction over all its orders, decisions and awards," thereby 

Application tor certiorari to review an order of (he Industrial Awident Commis- 
sion awarding compensation for death. Affirmed. 
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Application (or bearing after judgment in District Court of Appeal, Second 
District, Division Two (33 Cal. App. Dec. 639), dctUed. 
For Petitioner— jStranioR'it and Donnelli/. 
For Respondeuta— J. E. Oraupner; Warren H. PUlshury, of Coua^l. 

The application for a bcariQ^ in this court after decision by the district court of 
appeal of the second appelkte district, division two, is denied. 

[1] In denying the application we deairp to say that we are not to be understood 
as approving all that is said in the opinion as to the proper construction of sub- 
division (d) of section 20 of the Worlimeii's Compensation Act (Stats. 1917, p. 850) 
with relation to the powers of the Industrial Accident Commission in view of the 
"continuing jurisdiction over all its orders, decisions and awards" thereby given. 
Some of the language in the opinion with relation to the power of the Commission 
over its awards under this provision is rather broad, and we prefer to reserve any 
intimation of our opinion as to its correctness, deeming it in no way essential to the 
judgment ot the district court of appeal. The conclusion of the district court of 
appeal finds full support in the facts of this case as stated in the opinion, without 
any necessity of invoking Ibis "continuing jurisdiction" provision, as is fully sbown 
and stated in the opinion. 

(All concur.) 



L. A. No. 1075— January 26, 1921. 
CASANDEB K. THOMPSON and Bl-JBTIIA FERN THOMPSON, a minoe, bt 
HEB UUABDIAN AD LITEH AN1I TSUSTEX:, CASANDBR K. THOMPSON, Appli- 
oanU. vs. W. C. CBOWBLI, and FBDKRAL MUTUAL LIABILITY 
INSURANCE COMPANY, a cubpobation, Dcfcndantt. 

Depenpbnct — Woman Illicitly Cohabitino With EiHplotee — Woiun's 
MiNOB Child Living in Houskiiold and Suppobted by Em plotee— Child Totallx 
Dependent. 

On February 19, 1920, Will Thompson fell and suffered a fatal 
fracture of the skull while working iu the employment of defendant as 
carpenter at Redlands, At that time the applicant Casander K. Thomp- 
son was living with the employee in illicit cohabitation. Living in the 
household of the employee was also the applicant Bertha Fern Thompson, 
the 8-year-old daughter of the applicant Casander K. Thomfwon by a 
former husband. It was held that the child 's mother was not in good 
faith a member of the decedent's family or household and therefore was 
not dependent for support to any extent upon the employee within the 
meaning of the Workmen 's Compensation Act but that her bad faith was 
not to be imputed to the minor who was innocently living in the house- 
hold of the employee and wholly supported by him and therefore was 
totally dependent upon him for support within the meaning of said act. 
(See Miller vs. Moore Shipbuilding Corporation, 7 Cal. I. A. C. 120.) 

Rehearing qbaijted: findings and award annulljid. 

Writ of review issued by supreme court: affirhbd. 
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No. 8762— January 26, 1921. 
ROBERT E. KERR, Applicant, va. E. G. KENNARD add B. C. BIERCB. DMNg 
BUSifiESH urniEK THE NAME ANo STYLE OF KENNARD AND BIERCE, Defend- 

INDEPKNDENT CONTBACTOB— EXPBESSM AN FURMSHINO TBUCKS AND HBLPE&S 

Movmo Maciiinrrv at Fixed Rate I'eb Houb— Incidental Sebvices of Packino 
AT Owner's Direction^Not Employ mekt. 

James G. Pfanstiel, attorney, for Applicant. , 
On April 14, 1920, the applicant was injured while removing an oil 
tank at Montezuma Mine for transportation for defendants. The appli- 
cant and another were associated under formal articles of copartner- 
ship, held themselves out as engaged in the independent calling of 
trucliing and divided profits after payment of incidental expenses in 
proportion to the number of tnicks furnished by each for a particular 
job of trucking. Applicant and his associate were engaged by defend- 
ants to furnish three trucks and five men for the moving of certain 
machinery at $12 per hour; they themselves engaged and paid three 
helpers; applicant furnished two of the trucks and his associate fur- 
nished the third. They agreed with- defendants to work without inter- 
ruption until the job was completed. They and their helpers assisted 
in tile necessary dismantling of the machinery at defendants' direction ; 
the injury occurred in the course of such dismantling. It was con- 
tended that because of such control by defendants of the dismantling 
and because the total cost of the truckers' service was not fixed in 
advance, the applicant was an employee of defendants and was not an 
independent contractor. But it was held that since the applicant and 
his associate stood to gain or lose on the service and the wages paid to 
their own employees over whom they retained complete control and 
the service which defendants controlled was a minor part of the transac- 
tion and purely incidental to the trucking which was the major portion 
and which was an occupation in which applicant held himself out as 
engaging as an independent calling, the applicant was at the time of 
the injury an independent contractor and not an employee within the 
meaning of the Workmen 's Compensation Act. 



No. 8079— January 26, 1921. 



Proximate Cause of 
EMPiflYEB From Fright 
Dbfel ts — Co mpensable. 



? Cosgrave, attorney, for Applicant. 
B. E. Pemberton, attorney, for Defendant. 
C. W. Patnott, deceased husband of the applicant, was employed by 
defendant Stewart Fruit Company as buyer and solicitor. 'While 
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driving in his employer's automobile in the course of such employment 
on March 9, 1920, it stopped and he tried with rather severe exertion 
for a few minutes to start it, but being unsuccessful in the attempt he 
went to hia home nearby and ate a hearty meal, after which he started 
another automobile on his own premises with the intention of towing 
in the stalled car; the automobile caught fire, the flames being extin- 
guished by the employee and his wife. Immediately after this occur- 
rence he manifested symptoms of weakness and faintness and shortly 
thereafter died. The medical evidence showed that the employee was 
constitutionally subnormal, the abnormality being described as status 
lymphaticus, a condition rendering him very susceptible to death on 
exertion, fright, excitement or other circumstance subjecting his vital 
functions to a strain, even though the strain were such as would ordi- 
narily cause no appreciable effect upon a normal individual, and that 
the excitement and exertion which he underwent in connection with his 
attempts to start the stalled automobile or the subsequent incident of 
the fire involved a strain too great for his vulnerable constitution to 
withstand. It was held that the constitutional defects of which the 
deceased employee was a victim were merely the condition subject to 
which the employer accepted him and that the major and proximate 
cause of the death was not the decedent's abnormally vulnerable condi- 
tion, but was the exertion and excitement to which he was subjected 
by reason of his employment and which operated upon his abnormality 
to produce the fatal result. A death benefit was accordingly awarded. 



No. 9001— Jwiuary 26, 1921. 
CATHERINE DUFAU. Applieant. vs. MOUNTAIN KING MINING COM- 
PANY, UNITED STATES CASUALTY COMPANY and MARIE BA8- 
TIEN, roBMEBLT Makie Dufau, Otfendaiit). 



Statute of Limitations — AppLICATIo^' by Partial Dependent Filed Mobe 
Than Ohe Tear Afteb Emplovee's Death — No Payments to Pabtial Depend- 
ent — -VoLuNTABy Patubbts to Total Dependknt — Paktial Dependent Babbed. 

Ch/ickering and Gregory, attorneys, for Defendants Mountain King 
Mining Company and United States Casualty Company. 
On April 29, 1917, Peter Dufau, son of the applicant, was killed by 
industrial injury while working in the employment of defendant Moun- 
tain King Mining Company as miner at Mountain King. Defendant 
Marie Bastien, then Marie Dufau, was decedent's wife and at the time 
of the injury was totally dependent upon him for support within the 
meaning of the Workmen's Compensation Act. The defendant insur- 
ance carrier voluntarily paid compensation for total dependency to the 
surviving widow but made no payments of compensation to the applicant 
mother who was partially dependent upon the deceased employee for 
support. The present application was filed more than one year after the 
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death of the employee. It was held that although the filing of an appli- 
cation by any claimant for compensation within the time required by 
law would toll the statute of limitation as to all other claimants, volun- 
tary death benefit payments made without formal application to the 
Commission did not effect that result and that the claim herein was 
therefore barred by the provisions of section 11 of the Workmen's Com- 
pensation Act, 



L. A. No. 1249— January 26, 1921. 
ARTHUR IiELAND (PONG), a mihob, by his ouabdian ad litem ALBERT 
R. KBNDKICK. Applicant, vs. STEWART PRUIT COMPANY and STATE 
COMPENSATION INSURANCE FUND, Defendanti. 



J. E. Burnham, attorney, for Applicant. 

B, E. Pemberton, attorney, for Defendants. 
The applicant was employed by defendant as laborer at San Dimas. 
His work involved the performance of errands for the employer, for 
which purpose and for going to and from work and to and from lunch 
at home he used his own motorcycle for which the employer supplied 
oil and gasoline. On April 22, 1920, he returned on his motorcycle 
from an errand at Riverside for the employer after his lunch hour 
which was from 12 to 1 o'clock. He was directed by his employer to 
go on his motorcycle to his home and get a little lunch and then repair 
without delay to Pomona to assist in loading a car from the employer's 
cold storage plant, after which the employer would provide applicant 
and his fellow employees with a more substantial lunch. The appli- 
cant proceeded to comply with this direction and on his way to his 
home for lunch he was injured in a collision between the motorcycle 
and a street car. It was held that since at the time of the injury the 
employee was obeying the explicit directions of his employer and was 
taking lunch during working time and after the regular lunch hour 
because of the exigencies of the employment, the "going and coming" 
rule did not apply but that the injury arose out of and happened in 
the course of the employment and was compensable. 



L. A. No. 1304— January 31, 1921. 

MAURICE VAUGHN. AppUcant. vs. RIXDGE COMPANY and EMPLOYERS' 

LIABILITY ASSURANCE CORPOKATION, Defendanti. 

Arisinq Out of Employment — Ranch Supbbintendbnt On Doty at All 
TiuBS When On Ranch— Injuby On Ranch Whiu: Ectubniro pbom Pebsonal 
Tbip^-Compe n b able. 

John J. Haydon, attorney, for Defendants. 
The applicant was employed as bookkeeper and assistant superin- 
tendent on the defendant's ranch near Los Angeles, his duties including 
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lai^e supervisory and inspecting services. On Saturday, August 14, 
1920, he was given permission by his employer to spend the week-end 
with his family in Los Angeles, it being arranged that he should ride 
back to the ranch with one of the defendant's teamsters on the next day. 
While thus returning from his visit and while he was riding with the 
teamster at a point about two miles within the confines of the ranch, the 
wagon overturned and the applicant suffered an injury to his ankle. It 
appeared that as soon as he arrived at the entrance to the ranch he 
inquired and conversed with the gatekeeper as to the progress of several 
affairs to which it was applicant's duty to attend. It was held that 
because of the nature of the applicant's employment and the conditions 
under which the services were rendered, he was at the time of his injury 
acting within the scope of his employment and that the injury arose out 
of the employment and was compensable. 



No. 8152— January 31, 1921. 
Lli^SlE G. REED, minor, by MRS. GEKTRUDK REED, nis guaiuiian ad utem 
AND TBiiSTEE, Applicant, ¥9. COVVELt, PORTLAND CEMENT COMPANY, 
Defendant, 

BMPLOYEE'8 8EBIOU8 ANU WlLFUL MISCONDUCT — InJUBT BECAUNE OF IXREL'T 

Violation of Express Ouigbs — Injury Arose Out fa Ehplotuknt but was 
Caused by Misconduct. 

K. O. Partridge, attorney, for Defendant. 
The applicant, who was 17 years old, was employed by defendant as 
sample boy at Cowell, his duties being to collect samples of cement from 
a receptacle and take them to the chemist. He was expressly warned of 
the danger involved in putting his finger into the aperture through which 
the cement flowed and in touching the machinery in general and was 
specifically directed to report at once to the chemist if the material failed 
to flow properly and not to loosen it with bis finger. In violation of 
this direction he attempted to loosen the cement with his finger on July 
27, 1919, and was injured by a revolving screw within the machine. It 
was contended that because of such violation of the employer's express 
directions the injury did not arise out of the employment and was not 
compensable. But it was held that the applicant's violation of express 
orders did not thus take him outside the scope of his employment but 
amounted only to serious and wilful misconduct which proximately 
caused the injury. Applicant was accordingly awarded half the ,eom- 
pensation to which he normally would be entitled on account of the 
injury. 
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No. 8892— January 31, 1921. 
FRANK J. PARKER. Applicant, vs. FIRE PREVENTION BUREAU OF THE! 
PACIFIC COAST AND jETNA LIFE INSURANCE COMPANT, Defend- 

[II ARiaiNG Out of Empij>ymk.nt — IsvEaTicATOg Assaulted by Individuai. 
FBOK Whom He Was Seeking iNt-osuATioN— Special ExpoacsE — Coicpenbabi.e:. 

[2] .lUBISDICTlOK— EXTBATEBBITORIAL I SJUBY— EMPLOYEE RESIDENT AND CON- 
TRACT Of Employment .Made In Tuia State— Commission Has JuBiaDicriON. 

B. A. Thornton, attorney, for Defendant Fire Prevention Bureau, 
E. L. Stockwell, attorney, for Defendant Aetna Life Insurance 
Company, 
The applicant was employed as investigator or detective by defendant 
Pire Prevention Bureau of the Pacific Coast, an auxiliary association of 
fire underwriters organized and operating for the purpose of investigat- 
ing fires which were suspected to have been of incendiary origin or the 
result of arson. The contract of employment was made in California, in 
which state the applicant was resident. In April, 1920, he was sent by 
the employer to Dodson, Montana, to investigate a fire which was thus 
suspected ; in proceeding to execute this instruction, weather conditions 
detained him in Malta, a town situated about twenty-five miles from 
Dodson, but he there investigated and enquired as to said fire. In the 
course of such activities he made the acquaintance of an individual who 
volunteered to furnish him with information as to another suspicious 
fire in that locality. In the course of his association with this individual 
for such purpose the latter, while under the influence of liquor and with- 
out provocation or justifiable cause or any apparent reason other than 
resentment at the nature of applicant's business, assaulted and injured 
him. The evidence showed that at the time of the assault the applicant 
was properly acting within the scope of hb employment. It was held 
that fl] the applicant by reason of the nature of his employment was 
specially exposed in excess of the risk of the commonalty to the risk of 
injury by such assaults and that therefore the injury arose out of and 
was proximately caused by the employment and that [2] under the 
provisions of section 58 of the Workmen's Compensation Act this Com- 
mission had jurisdiction over the applicant's claim notwitbatanding 
that it occurred outside this state. 



No. 8930— January 31, 1921. 
JOB GUERRERO, a minob, by his guardian ad litem, MRS. A. GUERRERO. 
Applicant, vs. RECORD PUBLISHING COMPANY and STATE COMPEN- 
SATION INSURANCE FUND, DefendanU. 
Arising Out oe Employment— Injury to Newsboy On Premises Adjoining 
Those of Employer While Waiting for Papers — Compensable. 

W. J. O'Connor, attorney, for Defendants. 
The applicant, 13 years old, was employed by defendant Record Pub- 
lishing Company as newsboy at San Francisco, With the knowledge 
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and acquiescence of the employer it was tlie eusjomary practice of the 
newsboys thus employed to gather about the door of the employer's 
building from which papers were distributed after school and await 
their respective turns in receiving them. "While thus waiting upon the 
fence dividing the employer's premises from the adjoining properties 
and at a point opposite the door and from which he could hear the call 
for him when his papers were ready, he slipped and was injured by a 
projection on the top of the fence. It was hdd that since the applicant's 
position and conduct at the time of the injury were reasonable in the 
circumstances under which Ms work was performed and were not con- 
trary to any orders or customs but accorded with the practice of the 
employees and the employer, the injury arose out of the employment and 
happened in the course thereof and was compensable. 



No. 8816— January 31, 1921. 



Arising Out of Emplothent— Injue' 

SUPFIJED BY BmPLOTEB AS PABT OF JiV 

Compensable. 

WilUam Eehoe, attorney, for Defendants. 

The applicant was employed by defendant Yosemite Lumber Company 
as laborer, his duties being to sift sand about three miles away from the 
camp maintained by the employer and in which the applicant lived. 
Because of the distance of this work from the camp, the employer sup- 
plied applicant with a luneh to be eaten during the noon hour. For his 
comfort and convenience the employee built a fire and, in order to render 
the bread so supplied by the employer more appetizing and palatable, 
he proceeded to toast it over the fire, in the course of which operation 
a foreign body entered his eye probably from the fire and inflicted an 
injury which required enucleation of the eye. It was held that the act 
of building a fire and toasting the bread, although not specifically 
required by the employment and done primarily for the employee's 
personal comfort and preference, was reasonably incidental to the 
employment by reason of the circumstances under which the work was 
done and that therefore the injury arose out of the employment and 
happened in the course of the employment and was compensable. 

Reheabinq denied. 

Writ op review denied by first district court op appeal. 
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No. 8802— Jamiary 31, 1921. 
OU-8 MAKRES. dpplkant. vb. MADERA SUGAR PINE COMPANY, Defendant. 

[11 SERiors A.1D Wilful Misconduct op Eupiatee — Ehploteb's Failubb to 
Obet DiBBcnon to Block Loo— Obder Not Dkbishis PmiAULT fob EMflotk^s 
Safbtt — Not Sebiouh abd Wilful Mibconduct. 

(21 Average Eabnikos — Bo?ius Paid fob Shobt Pebiod — Bonus Avebaoed fob 
I>ERioD or iTB Patmekt abd Not fob EnTrBE Yeab. 

Fee and Ring, attorneys, for Defendant. 
The applicant was employed by defendant as laborer at Sugar Pine 
for a considerable period prior to July 26, 1920, when he was injnred 
by the rolling of a log. The injury occurred because the applicant had 
failed to obey the employer's direction tg place a block under the log. 
The primary purpose of this direction was to avoid the breaking of saws 
and the delay of work occasioned by the rolling of logs, although inci- 
dentally injury to employees upon whom logs might roll would also be 
prevented. For about three months before the injury the employer had 
been paying to the employees a bonus in addition to regular wages, 
which bonus apparently was intended to be paid indefinitely. It was 
held that [1] since the rule which the applicant failed to obey was not 
designed primarily as a safety rule to prevent injuries to employees 
and was not brought to the employee's attention as such, applicant's 
violation thereof did not constitute serious and wilful misconduct within 
the meaning of the Workmen's Compensation Act, and that [2] the 
bonus should be averaged during the period of its payments and not 
for a year prior to the injury in computing the average weekly earnii^ 
on which the weekly indemnity rate was based. 



No. 8609— February 1, 1921. 
CHABLES n. MESSNEB. Applicant, ts. AI-BBBT COHN, DAVE COHN, VIC- 
TOBINB RAPHBr,D ano MAITRKJE RAPJIELD, heb husband, and 
CONTINENTAL CASULTY COMPANY. DcfendanU. 

Euployment — WoBKiNa Meubeb of Pabtnebbiiip Rbceivinq Waqgb Ibbespbc- 
tive of I'bof its— Constitution a litt of Section 8 (6)— Not an Buploter 
Within the Meanino of Act. 

W. F. Postel, attorney, for Applicant. 

Brownstone and Goodman, attorneys, for Defendants Albert Cohn, 

Dave Cohn, Vietorine Rapheld and Maurice Rapheld. 
Barry J. Colding, attorney, for Defendant Continental Casualty 
Company. 
On May 15, 1920, the applicant was burned as the result of an 
explosion of gasoline while he was working in the plant of De Luxe 
Cleaning and Dyeing Works at San Francisco. Defendant Albert Cohn 
had purchased the ruins of the plant which had theretofore been par- 
tially destroyed by fire and had rebuilt it and engaged applicant to 



INDUSTBUt. ACdSENT C0HMIB8IOH DBOIfilOMS. 31 

work in it at a salary. Thereafter the individiial defendants and the 
applicant entered into a written agreement by the provisions of which 
they agreed to become copartners in the business, the property to con- 
sist of the plant and certain money contributed by defendant Victorine 
Rapheld through her husband defendant Maurice Rapheld, the defend- 
ants Albert Cohn, Dave Cohn and Victorine Rapheld and the applicant 
each to have a one-fourth interest in the partnership and to share profits 
and losses in that proportion ; the agreement provided also that defend- 
ant Dave Cohn and the applicant should have an interest in the profits 
of the business only to the extent of payments to said Albert Cohn on 
a certain sum due from each, which sum could be paid out of the profits 
of the business; applicant and Dave Cohn were also to render certain 
services at a certain salary. Although no part of the money to be paid 
by applicant or Dave Cohn to Albert Cohn had yet been paid, the plant 
was being operated in accordance with the provisions of the agreement 
at the time of the injury. It was held that the partnership agreement 
was in effect at the time of the injury and that the applicant was work- 
ing member of such partnership receiving wages irrespective of profits 
therefrom, but that the decision of the Supreme Court in Flickcnger vs. 
Industrial Accident Commission, 58 Cal. Dec. 374, 6 Cal. I. A. C. 169, 
holding section 8 (fc) of the Workmen's Compensation Act unconsti- 
tutional deprived the applicant of the character of an employee within 
the meaning of the Workmen's Compensation Act and that said section 
was not validated by the adoption of section 21 of Article XX of the 
State Constitution. Compensation was accordingly denied. 

REHBARmO DENIED. 

Writ op review denied by supreme court. 



L. A. No. 1171— February 7, 1921. 
JOHN P. RRILLY. Applicant, vs. JOHN BARTON PAYNE, as agent uhder 

SECTION 200 OF THE TIIANSPOBTATION ACT OF 1920, AND ATCHISON, TOPEKA 

AND SANTA FE RAILWAY COMPANY, Defcndanti. 

Jl'bisdiction — Interstate Commebce — Storino Tihbebs for Possible FnTURS 
Rrpaib of Railway Bbiewes Used in Interstate Couuebce — Such Wobe not 
Intebstate Couuehce — JuHiSDicTiON Assumed. 

D. Joseph Coyne, attorney, for Applicant. 

E. W. Camp and Robert Brennan, attorneys, for Defendants. 

The applicant was employed as carpenter's helper on the properties 
of Atehiaon, Topeka and Santa Pe Railway Company at Oceanside, 
California, where there were certain railway bridges oyer which inter- 
state was transported. Floods had damaged these bridges in 1916; 
the applicant had been engaged in the work of handlii^ and storing 
timbers in the vicinity of the bridges for use in their repair in ease 
they should be damaged by future floods or washouts, such timbers not 
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being needed and their use not being contemplated for that or any 
other purpose for an indefinite period; while returning in his employ- 
er's motor car on the railroad and during the employer's time for which 
he was paid wages, the applicant was injured in a colUsiou on January 
22, 1920. It was held that the work of handling and storing such 
timbers under the above circumatances was not ao connected with inter- 
state commerce as to constitute a part thereof and that therefore this 
Commission had jurisdiction over the applicant's claim for compensa- 
tion on account of said injury. 



L. A. No. 1098— February 7, 1921. 

EARI, BOWiER, Applicant, vs. ETHMA KELLER. O, W. ODELL, B. B. ODELL 

AND STATE COMPENSATION INSURANCE FUND, DefendanU. 

[1] Evidence^Phoop ov Maii-ino Lcttbb — larrEB Signed and Pi-aced in 
Basket for Registebing and Mailing — ^Signgd Retubn Receipt Rck!eivbd — 

SUFITCIBNT PBOOF OP MAILING. 

[2] Id. — Indibect Pboof dp Notice of CANcBiiATioN — Enquibt as to Policy 
After Wife's Receipt of LirPTER — Sufficient Pboof of Notice. 

[3] Insurance Coverage — Reoistebed Letteb Containing Notice of Can- 
cellation Received by Assubed's Wife in Hia Absence — Assubed's Knowledge 
of Such Notice Pbiob to Injuby — Emplotbb Not Insubed. 

Newmire and Watkins, attorneys, for Applicant. 
Mr. Reagan, attorney, for defendant Emma Keller. 
Tanner, OdeU and Taft, attorneys, for defendants 0. W. Odell 
and B. B. Odell. 

On March 16, 1920, the applicant suffered extensive fractures and 
other injuries when he fell from a roof on which he was working in 
the employ of defendant 0. W. Odell as carpenter at Los Angeles. 
Aside from the question of the nature, extent and duration of the 
disability proximately caused by this injury, the chief issue involved 
in the case was that of the insurance coverage. It appeared that on 
May 5, 1920, defendant State Compensation Insurance Fund issued 
to the defendant employer and his partner a policy of insurance against 
liability under the Workmen's Compensation Act, $20 minimum 
advance premium being paid at that time; this policy was trans- 
ferred to the defendant employer individually prior to the com- 
mencement of the employment herein concerned. The policy was 
issued on the basis of a quarterly adjustment of premium and required 
the employer to furnish a report of pay roll expenditures each three 
months and remit premium accordingly. It provided also for cancel- 
lation by the insurance carrier at any time by giving five days' written 
notice of cancellation to the insured. Partly because of the inter- 
mittent manner in which the assured engaged in his contracting busi- 
ness, difficulty was experienced in procuring such quarterly pay roll 
reports and premium adjustments; a pay roll report was procured 
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by the insurance carrier's representative for the period from May 5 
to August 5, 1919, showing the amount of premium earned for that 
time to be $28.42. Because of the assured 's discontinuance of building 
operations no further pay roll reports were rendered by him and 
no further premium was earned or paid prior to -December 8, 1919, on 
which date the insurance carrier's manager signed a letter addressed 
to the assured 's Los Angeles address notifyii^ him that for failure 
to furnish such pay roll reports for the period from August 5 to 
November 5 or to respond to several communications, the insurance 
carrier elected to cancel the policy as of December 15, 1919; the 
manager testified that he placed this letter in the proper basket on his 
desk for registry and mailing pursuant to the ordinary office routine 
and that the return registry receipt signed "Mr. 0. W. Odell" in the 
space for signature or name of addressee and "Mrs. A. Odell" in the 
space for signature of addressee's agent, with date of delivery of the 
letter marked "12/10/1919" was duly returned to the insurance car- 
rier ; a carbon copy of this letter was received in evidence after having 
been properly identified by the manager, who testified that no other 
registered letter was sent to the assured. It appeared that at the 
time of the delivery of this letter and for several weeks thereafter the 
employer was absent from home on a business trip and that no mail 
was forwarded to him or received by him during such absence; that 
his wife was authorized by him to receipt in his absence for any com- 
munication addressed to him ; that she assisted in attending to much of 
her husband's business, in particular writing out the contract executed 
by the employer with the owner of the house in the course of the work 
on which the injury occurred, helped to make out the accident report 
blanks concerning the injury, received the registered letter and signed 
the receipt therefor and on March 18, 1920, signed an audit copy or 
certificate that the pay roll statement upon which premium was com- 
puted was a true and correct statement of the money actually paid by 
the employer to employees covered by the policy and at the same time 
delivered to the insurance carrier's representative a check for the 
balance of $8.42 premium due on the policy, ^rs. Odell testified that 
she did not remember receiving the registered letter in question or 
delivering or mentioning it to her husband although she admitted that 
the names written on the return registry receipt were in her hand- 
writing and he testified that he did not remember of seeing or hearing 
of it and knew nothing of the notice of cancellation or any intention 
on the part of the insurance carrier to cancel the policy. It appeared, 
however, that after the employer's return to his home on December 
29, 1919, and before resuming building operations in March, 1920, he 
took the policy in question to the Los Angeles office of the insurance 
carrier and enquired as to whether it was still in effect and was . 
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informed by a elerk in the office after consultation of office records that 
it was still in effect; the employer testified that this enquiry as to 
validity of the policy at that time was prompted, not by any suspicion 
as to cancellation after ttie long course of negotiations between the 
carrier and himself regarding pay roll reports, but by the fact that 
he had not had any occasion to refer to it for several months by reason 
of his busineFB inactivity. It appeared further that the insurance 
carrier's office copy of the policy was stamped "caneelled December 
15, 1920." It was held that [1] the proof of mailing of the letter in 
question and its receipt by the employer's wife on December 10, 1919, 
was sufficient; that [2] the evidence was sufficient to establish that 
notice of cancellation was properly .served upon the assured a sufficient 
length of time prior to the happening of the injury to support the 
insurance carrier's cancellation of the policy prior to the injury and 
that therefore [3] the evidence was sufficient to establish that at the 
time of the injury the policy in question was not in effect and that the 
defendant employer was not insured by defendant State Compensation 
Insurance Fund against liability under the Workmen's Compensation 
Act. An award for the compensation to which the evidence showed 
the applicant entitled was accordingly rendered against the defendant 
employer and the other defendants were relieved of liability in this 
proceeding and dismissed therefrom. 

Rehearing denied. 

Writ of review denied by second district court of appeal. 



No. 8083— February 7, 1921. 
BMIL HOLMQUIST. Apiilioant, vs, FRANK MERSEREAU, Defendant. 

EUPLOTMBNT — -WINDOW WASHEB VOLUNTABU-T CLEAWINO WINDOWS OF IiAND- 

lORJ) VOLUNTABT TaYMENT Or TiFB — XO INTENTION TO KIaK)': CONTBACT OF 

EUPLOYMENT KOT EMPLOYMENT. 

Herbert Choynski, Esq., attorney, for Defendant. 
The applicant had suffered the amputation of his left arm at the 
elbow in 1914; beginning with 1917, he helped to make hats for his 
sisters who conducted a millinery establishment in a store which they 
rented in defendant's building at San Francisco. Applicant lived in 
his sisters' store and regularly cleaned the windows in the front of the 
store and also in the adjoining store which was occupied by a stranger 
who neither requested nor paid applicant for this service which appli- 
cant rendered for the purpose of maintaining the presentable appear- 
ance of the front part of the building. Incidentally applicant cleaned 
the transom of the entrance adjoining the stranger's store and leading 
to the apartments maintained by defendant upstairs. In this work 
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he used his own bucket and rags and the ladder kept in the apartment 
house for the use of tenants. lie cleaned the transom for some time 
without any knowledge, permission or remuneration from defendant 
who, however, observing that he did it well, on May 19, 1919, handed 
applicant fifty cents which applicant at first refused to accept. Defend- 
ant later observing that the serviag required about an hour's work by 
applicant, raised the payment to one dollar which he stated was paid 
as a gratuity or a tip. Applicant testified that in the absence of such 
payments, he would have continued the service although he thought 
himself under an obligation to continue it only after the payments 
began. There was no more definite or specific arrangement regarding 
this service which continued until March 26, 1920, when applicant fell 
from the ladder and suffered a further injury to the left elbow joint 
while thus cleaning the transom. It was hdd that under the circum- 
stances the parties did not intend to enter upon a contract of employ- 
ment and that in rendering the service for the defendant, applicant 
was not an employee within the meaning of the Workmen 's Compensa- 
tion Act and therefore was not entitled to compensation. 



No. 8469 -February 14, 1921. 



jS. R. Pfund, attorney, for Defendant. 
Applicant was employed as wedger on a steam saw which cut logs 
in defendant's mill in Tuolumne County, one of his duties being to 
see that logs coming to the saw were in proper condition to be sawed. 
It was the duty of a fellow employee, working in the capacity of 
frogger, to trim off all branches remaining on the logs before they 
came to the saw. On July 23, 1920, the frogger sent to the saw on 
which applicant worked certain logs from which branches had been 
removed in a totally inadequate manner, the applicant and another 
employee removed them, and the applicant referred to the frogger in 
terms which implied that he was not properly performing the duties 
of his employment; the frogger retorted with vituperative remarks; 
an argument ensued in the course of which the frogger assaulted the 
applicant and cut his neck with an ax. It appeared that although 
applicant's assailant was of a rather disagreeable disposition, this 
disagreeableness did not amount to such irascibility as to render him 
dangerous to fellow employees or that such character of the assailant 
was in any manner brought t^ the attention of the employer or any 
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of its official representatives. It was held that since the altercation 
ill the course of which the applicant was injured arose because of a 
dispute concerning the proper manner of the performance of the duties 
which the assailant was employed to render, the injury arose out of the 
employment and was compensable. (See Metropolitan Redwood Lum- 
ber Co. vs. Industrial Accident Commission, 28 Cal. App. Dec. 1075, 
6 Cal. I. A. C. 78.) 



No. 8320— February 14, 1921. 



Pboxihate Cause of Dibabiliiv— Injubt to Eunortx Supfebino QniEsCBNT 
TuBKicuLoaie— Such CoisDirioN Nor a "DisBiSE" — Bntiiib Disabilitt Dub to 
LiGUTiNo Up of TuBEECULoeiB Into Activity — Coups rsablg. 

Pillsbury, Madison and Sutro, attorneys, for Defendant. 

The applicant, who was employed by defendant as expressman at 
Oakland, wrenched and struck his right knee in the course of his 
employment in April, 1919. At that time he had a quiescent or latent 
condition of tuberculosis in his system, which condition the injuries 
lighted into activity and localized in the bony tissues of the right knee ; 
the localized condition progressed to a point requiring amputation of 
the leg. It was contended on behalf of defendant that part of appli- 
cant's disability was due to a condition of disease which preexisted the 
injury and that therefore, under the provisions of section 3 (4) of the 
Workmen's Compensation Act, such portion of the disability was not 
compensable. But it was k^ld that a condition, in order to constitute 
a disease within the meaning of that provision, must be active and that 
since the applicant's tuberculosis was quiescent and causing no active 
symptoms it was not a disease but was a condition subject to which 
the employer accepted the employee and that therefore the entire dis- 
ability was compensable. 

Rehearino denied. 

Settlement agreement approved. 



No. 9032— February 21, 1921. 
CLARENCE W. WEST, Applicant. VS. WILLIAM B. OUDNEY AND OHAKLES 
HENRY CUDNEY, copABTnEKs doing business under the pibu nAme and 
STYLE OF CUDNEY BROTHERS, Defendants. 



Wm. R. Geary, attorney, for Applicant. 
The applicant was employed by defendant as ferris wheel operator 
at Paso Robles, his duties being to attend the clutch which caused 
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the ferris wheel to revolve and to remain at the clutch in order to stop 
or start the wheel as qaickly as possible when occasion should require. 
While so engaged on September 16, 1920, he entered the wheel while 
it was in motion for the purpose of balancing the load so that it 
would ride evenly and then attempted to leave it while still in motion 
in order to stop it, and in so doing he fell and was injured. The 
evidence showed that It was no part of applicant's duties in this employ- 
ment to enter the wheel for any purpose while it was in motion and 
carrying passengers. It was held that in entering the wheel the 
employee abandoned the duties for the performance of which he was 
hired and was performing an act outside the scope of his employment 
and that therefore the injury did not arise out of the employment or 
happen in the course thereof anS was not compensable. 



No. 9182— February 24, 1921. 

HENRY RODRI- 

AVEBAGE EaBNINQS — SEASONAL EMPIATMENT EUPLOTEB'S AVGBAGE WEEKLE 

Kabninq Capacity — Babnincb in Wobk Lasting Less Than Two Hdndbko 
Sixty Dats Avebaged Over Time Actually Wobkbd. 

On June 2, 1920, the defendant was injured while working for appli- 
cant in seasonal employment in which he had worked for nine weeks 
prior to the time of the injury. He had worked in different occupa- 
tions for less than 260 days of the year preceding the injury, his 
idleness during the remainder of that time being due to a strike or his 
diEBculty in finding employment. It was held that in determining 
the employee's average weekly earning capacity in accordance with the 
provisions of section 12 (a) (4) of the Workmen's Compensation Act, 
the earnings during the year preceding the injury should be averaged 
for the actual number of weeks worked and should not be averaged 
for the entire year. 



No. 8584— February 24, 1921. 
W. L. WILLIAMS, .4ppIicon(, vs. GREEN AND WILLIAMS, a copabtnehbhip 



D Pabtnebbiiip — 

B. P. Wisecarver, attorney, for Defendants. 

On June 22, 1920, the applicant, a member of the defendant copart- 
nership Green and Williams, was caught in certain machinery and 
injured while engaged in work of the partnership. At the time of the 
injury there was in force a policy of insurance issued by the defendant 
Employers' Ijiahility Assurance Corporation, Ltd., to defendant Green 
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and Williams specifically including the applicant among the insured 
employees "at an amount not exceeding $1666 per annum." However, 
the applicant at no time received a salary irrespective of profits and no 
such salary was included in the pay roll statement on the basis of 
which premiums were paid. It was held that the applicant was not a 
working member of a partnership receiving wages irrespective of profits 
from such partnership within the meaning of the provisions of section 8 
(6) of the Workmen's Compensation Act but that he was covered by 
said policy as a self-employing person and that under the provisions 
of section 57 (6) of said act the Commission had jurisdiction over the 
applicant's claim for compensation. Compensation was accordingly 
awarded. 

Rehearing denied. 

Weit op review issued by supreme court. 

Award annulled. 



L. A. No. 1263— February 2i, 1921. 
MRS. KATHERINB ItACANOFP, Applicant, vs. SANTA CATALINA ISLAND 



Sarold L. Watt, attorney, for Applicant. 
The applicant, who was employed as chambermaid in defendant's 
hotel, lived across the street from the rear of the employer's premises. 
Her accustomed route between her home and the building in which 
her duties were performed was by way of the back porch of the hotel ; 
although the employer had given directions to some of its employees 
not to use this means of exit, such direction had not come to the atten- 
tion of the applicant. The route designated to other employees as 
that which the employer desired them to take was one which would 
have required applicant to go by a long and roundabout way to and 
from work and one which she could not reasonably have been expected 
to take in the absence of express directions. While leaving the employ- 
er's premises by the accustomed short route on July 25, 1920, to go 
to her lunch, the employee stepped from the porch to a box which was 
standing on the sidewalk and against the porch; the box broke and 
caused applicant to fall and sustain various injuries. It was contended 
on behalf of defendants that the box which oeeasioned applicant's 
injury was not a part of the employer's premises and that applicant 
in stepping upon it was using the public street and therefore subject 
to the risk of the commonalty and that therefore the injury did not 
arise out of the employment and was not compensable. But it was 
held that for practical purposes the box, although standing upon the 
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sidewalk and merely resting against the porch, was a part of such 
premises and a part of the means of exit which was provided by the 
employer and which the employer permitted its employee to use and 
that therefore the risk of injury in using such exit was a risk of the 
employment and not of the commonalty and that the injury arose out 
of the employment and was compensable. 

ReB EARING DENIED. 



No. 7407— February 25, 1921. 

IDA MILLER, ai.so knowb as IDA MILLEE BAUER, a minor, by HORACE 

GUITTARD, HEB ODABDIAN AD LITEM AND TBUSTEC MRS. LOLA MILLER 

AND WILHEIJtflNA BAUER. Applicants, vb. MOORE SHIPBUILDING 
CORPORATION AND .STTNA LIFE INSURANCE COMPANY, DefeadanU. 

. Decided Juue 15, 1920; reported in 7 Cal. I. A. C. 120. 
(Bl Cal. Dec. 286.) 
8. F. No. 9542. In Bnok. Febniary 2r,, 1921. 

MOORB SHIPBUILDINO CORPORATION, a corpohation. and *1TNA LIFE 
INSURANCE COMPANY a cobfokation Petilionen \s INDUSTRIAL 
AtflDPNT COMMISSION and IDA. MILLER, a minob by HORACE 

GUITTARD HER GUAUIIAN AD LITEM AND TKL3TBE RcipOndeitU 
II] nOBKMEN S COMPENSATIO") A(T — LOMPBNaATION TO DEPENDENTS NOT 

Related to Deceased Ehflotel — PoncB op I eqislatube — The legislature has 
the power under the (Constitution to enact into the ^ orkmen a CompeDsation Law 
provi'jioD fcr an allowaoLe to dependents of a deceased employee not connected witb 
him bv either legal or natural ties whose maintenance he has voluntarily or gratui 
touslv assumed 

f2] In — Compensation for Death op Employee — Depbndenct op Unrklatbw 
Minor Child — Mlmbeb of Hoi rbhold in CrtOD Faith — A minor child three j'ears 
of age not legath or naturally related to a deceaHed employee is a dependent of the 
latter as a member of hia family and hou'^hold under the Woikmens Compensation 
Act where it aj petrs that the child her mother and said employee bad all been 
liiine together until the death of the latter and that he had in good faith aBsnmed 
the matntensnee and support of the child and aciepted ber as a member of bis 
family notwithstanding the fact the relations of the mother and said employee were 
unlawful of uhi h fact thev were cognisant 

Application for eertiorarx to review order of Industrial Accident LommissiOD 
awarding death beneht Petition dei led Wilbur T and Sahaw J dtaaent 



rhiH IS a proieeding to review the action of the Industrial Accident Commission 
in awarding a death benefit of |3 400 to one Ida Miller for total dependencv an a 
dependent of Albert Bauer an employee accidentally billed in the service of the 
plaintiff Moore 'Shipbuilding (on oration 

The only question in dispute is the status of Ida Miller as a dependent member 
of the famil) or household of the decedent 

The admitted facts disclose that for a Tear or more preceding his death decedent 
Albert Bauer was living in adulterous cohabitation with I ola Miller the undivorced 
wife of one Samuel Miller Ida Miller who at the time of Bauer s death naa 
three Tears of age is the daughter of Ijola and Samuel Kliller Miller deserted his 
wife just prior to the birth of the child and has not been heard from since Bauer 
an unmarried man appeared on the scene as a friend of Mre Miller and the child 
soon after the latter s birth He (ontributed to the support of the mother and 
daughter for a Tear or more Wfore he and the mother began livitlg together and 
frequentlv sent them by mail remittances of monej addressed to the little girl 
I«ter at Bauers solicitation Mrs Miller with her little daughter came to live 
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with him. Thereafter, tbe coaple lived together oatenBibl; as man and wife with Ida 
as their putative daughter and Bauer, until his death, Hu|>ported both the mother 
and child, and by bia conduct aud declarations indicated his purpose to rear and 
care for Ida as if she was his own daaghter. l^e evidence would justify tbe coa- 
clusion that it was his intention that the relation should be permanent. 

The claims of the mother as a dependent of the deceased were disposed of before 
the Industrial Accident Commission by atipulation between the parties to this pes' 
ceeding and the on); relevancy on this appeal of Hie relations l>etweeu ber and 
Bauer is as to the effect of their unlawful cohabitation upon tbe status of the 
child as being a member in good faith of decedent's household. 

The first point to be considered in its logical relation to the case is the objections 
raised to the power of (he legislature under the constitution of California to enact 
into the workmen's compensation law provision for an allowance to dependents of a 
deceased employee not connected with him by either leeal or natural ties. 

The constitutional authority for the enactment of a workmen's compensation law 
in this state is provided by section 21 of article XX of the constitution, and so far 
as pertinent to the matter before us is comprised in the words : "The legislature 
may by appropriate legislation create and enforce a liability on tbe part of all 
employers to compensate I heir employees tor any injury incurred by the said 
employees in the course of their employment, irrespective of the fault of cither 
party." That this provision must be construed to empower the legislature to' extend 
compensation in the event of death of such employee to certain dependents is not 
questioned by petitioners, but they contend that such allowance must be limited to 
dependents having a legal or moral claim to support from the employee in his 
lifetime. 

The basis for a construction upholding allowances to surviving dependents is that 
in authorizing a workmen's compensation act the constitutional provision is presumed 
to have been adopted to cover the whole scope and purpose of the workmen's com- 
l-ensation laws as commonly enacted and in force at the time of its adoption. That 
under the general scheme of such laws death benefits to dependents are commonly 
recognised is conceded. 

'niis construction of section 21 of article XX of the California roostitution is 
fully upheld in flVgffrn ifctal fvpplfl Co. vs. Pilhburp. 172 Cal. 407. In the care- 
fully considered opinion in that case by Mr. Justice Sloss. concurred in by a 
majority of the court and with coQCurt^ng opinions by Chief Justice Angellotti and 
Mr, Justice Shaw, it is declared that "the constitutional amendment, as is perfectly 
apparent from its terms, was designed to establish the authority of the legislature 
to pass laws making Ihe relation Wf employer and employee subject to a system of 
rights and liabilities different from those prevailing at common law. 'Hie system 
was one which had already been adopted in many jurisdictions. The statutes patting 
it into force were commonly known as Workmen's Com|iensBlion Ijiws. In every 
one of those laws provision was made not only for compensation or indemnity to an 
employee who survived his injury but for inyment to the heirs or dependents of an 
employee w^lio had received a fatal injury. The two kinds of |>ayment have always 
been regarded as component parts of a single scheme of rights and liabilities arising 
out of a given relation." 

The power of tbe I^islalure to provide for dependen 
(luestion that follows is as to the legislatii'e discretion in 
of dependents shall come within the law. 

If we are (o be governed in this respect by the con 
inheritance, and liability for maintenance and support, i 
the claimant here is outside the pale of legislative recognition, but as is said i 
\Ve»tcrn iletnl S«ppl]) ('o. vs. I'ilUbury, titpra, the workmen's compensation system 
"was designed to establish tbe authority of the legislature to pass laws making the 
relation of employer and employee subject to a system of rights and liabilities different 
from those prevailing at common law" ; and again that "the analogies of the common 
law cannot be applied too closely to this new scheme which undertakes to supersede 
tbe common law altogether and to create a different standard of rights and obliga- 
tions." The Supreme Court of Connecticut, in holding an illegitimate child mtitled 
to the benefits of the act, thus defines the scope and purposes of the new system of 
relation i>elween employer and employee : ' "Compensation is not awarded either as 
the price of fault or as a measure of duty owed to the injured employee. • • • 
The underlying principle of this kind of l^islation is that the ends of justice and 
equity will best be subserved and the general good promoted by lifting from the 
shoulders of the untortuifate victims ot iiidnstrial mishaps and of their dependent^ 
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aome measure of tbe resultiDg burden, and caRtiDK it i?poii the induBtry which 
occasioned it and, tblMUgb that industr;, upon societf at large. * * * la its final 
distribution eociety bears it. Tlicee children aad all other children similarly circum- 
stanced • • • mast l>e supported. If their uieauB of support is withdrawn, 
society is compelled to supply iL Why may it not as well and fairly supply it in tbe 
method provided by the worlimen's compensation lexis lati on as in any other." 
(Pieeittim vs. Oonttecticnf L. and P. Co., 93 Conn. 433, 106 Atl. 330.) 

In Temegcal Rock Co. tb. Ittduitrial Ace. Comn.. 180 Cal. 637, this court has 
upheld an sward under the precise provisions of the Workmen's Compensation Act 
that is involved liere, to a womaD who was living with the decedent as his wife, 
without having been married to him. It is true that they thought they were married 
and bad sustained this relaCioD in good faith. But their honest intentions in the 
matter did not remove tbe fact that their relations were illegal and wholly without 
the sanction of the law. The decision holds that the claimant could not take as the 
wife of the deceased employee, but that she was entitled to an allowance as a member 
in good faith of his family and household. The court says: "If tbe applicant is a 
member of the family or household of such employee in good faith compensation may 
be awarded although he or she may not bear any relation, by adoption, blood or mar- 
riage, to the employee." 

In MaryUin4 Catualty Co. vs. Induttrial Accident Committion (S. F. No. 0218), 
involving liability under a state of facts substantially like those eiiating in this case, 
this court denied a petition for writ of review, which circumstance is, of course, not 
conclusive as to the point under discussion because, as suggested by counsel for 
petitioners here, we have consented to review the proceeding* in this matter. Jl] We 
see no reason, however, tor arriving at a different conclusion from the one implied 
in the denial of a writ under that petition. The need ot relief from the deprivation 
caused by tbe death of the employee and the questions of public policy involved, rest 
upon the fact that tbe employee has in good faith taken into bis home and assumed 
the support of one without other mems of sulisistence. The hardship to the individual 
dependent, and tbe incidental burden to the insurer or to society from the death 
of a bread-winner are no different whether the maintenance of tlie dependent has hieen 
voluntarily and gratuitously assumed, or legally imposed. 

As has been pointed out, the benefits of this taw are not provided as an indemnity 
tor negligent acts committed or as compensation for legal damages sustained, bat is 
an economic insurance measure to prevent a sudden break in the contribution of the 
worker to society, by his accidental death in the coarse of his employment. From 
this economic standpoint it makes no difference whether the workmea's earnings are 
being distributed to those whose support he has voluntarily assumed, or lo those 
who are legally entitled to such support. In either case they are the reliance of 
dependent members of society. The only difficulty is that where there is do legal 
dependence it is harder to determine that the contribution of support has been made 
BO as to constitute the recipient a dependent in good faith. 

The power o( tbe legislature to extend the benefits of industrial accident insur- 
ance beyond the wage-earner himself >>eing recognized, it is left to reasonable legis- 
lative discretion in the light of the general purposes of these laws to determine 
what dependents shall become the distributees of the indemnity assessed against the 
industry and we do not think we are compelled to look to analogies of the common 
law, or to the limitations of compensation acts in force at the time our constitutional 
provision was adopted, to fir the measure of tbe legislative power thus conferred. 

It only remains to determine whether Ida Miller, the claimant here, comes within 
the terms of the California statute. 

Section ig), subdivision 11 (1) and (2) of the Workmen's Compensation Act 
provides that "in case a deceased employee leaves a person or persons wholly depend- 
ent upon him for support" such dependents shall l>e allowed certain indemnity bene- 
fits. Section 14 (a) provides that the wife and children under certain conditions 
are conclusively presumed to be wholly dependent. Section 14 (b) provides that in 
all other cases the questions of entire or partial dependency and qnestions as to 
who constitute dependents, and the extent of their dependency shall be determined in 
accordance with tbe fact, "as the fact may be at the time of the injury to the 
employee": 14 (o) provides, "that no person shall be considered a dependent of such 
employee unless in good faiib a member of the family or household of such employee 
or unless such person bears to such employee the relationship of husband or wife, 
child, posthumous child, adopted child or stepchild, father or mother, father-in-law or 
.mother-in-law, grandfather or grandmother, brother or sister, uncle or aunt, b|otl)er- 
'u-law, nephew or niece," 
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The two claisihcatiouB here one of personB who are in good faith membera of 

the employeu'a (amily or houaehold and the otbpr of ppraons havin;; apeeific relationa 

of kiuship, are clearly uaed in the alternative and are to he separately considered 

(Teme)cal Rock Co vs Induttnal ice torn »upra) As Ida Miller belonga to 

ne relationship either by birth marriage or adoption, we are 

cem first diMaion 

T ee conditions required to pstflhlish dependency in this case 

com act. First, was Ida Miller actually dependent upon (he 

ece second, was she a member of his family or household ; third, 

CO ection sustained in good faith. 

Th nt Commission has found on these points as follows : That 

\I m as at the time of the injury of Albert Bauer, referred to in 

gs pendent in tact upon him and was a member of his family and 

se m ning ot section 14 of the Workmen's Compensation, Insurance 

S Under the provision of the act making the findings of fact 

™u> ss usive on this court, the fact of total dependency, and thai 

d to decedent's household eiisted in good faith, must be 



B whether as a matter ot law the relation 

d evidence constitutes bone fide membership in a "family or 

se f the dainiant There is little to be gained bj rewewing the 

en bv the couits and lexicographers of the words family 

se mean different things under different circumstances The 

be an entire group of people ot the same ancestrv whether 

separated or it may be a particular group of people related 

ood m r not related at all who are liiing together in the mtima e 

m rd pe nee ot a single home or household Again the word honse 

se designate people generallj who liie together in the same 

se d family servants and boarders or it may be used as inclndiiin 

mbers mily relation It is probable that Ihe two terms are coi^il-u 

ta o indicate that thej are used synonymously the family to 

e household nho are thus intimately associated the hous^ 

Be f the family not living in the home There can he no douot 

h B re and the little girl constituted a family or household Fhcv 

all the Interdependenev and intimac> ot man and wife and 

h gi m ff g The only thin" to exclude Mrs Miller from the benefit 

lack of good faith She and Bauer ner? living togethei in 

CO nee of law In Tptnescal Rock to vs Indn»tnal Accident 

milar Ktate of facts existed as to the unlawfnt Telation but 

CO rp man and woman to constitute a family or household and 

ood faith because the} were cohabiting under the behef that 

ed h •< case Bauer and Mrs Miller were not in good faith hn.a isf 

8 were unlawful We can not however agree with counsti 

rs bad faith of the mother must be imputed to the child It is 

m poses the status of the parents fixes that of their minor 

m ceded that such is the law in the matter of domicile hut n« 

see so her domieite is concerned Mrs Miller was also a member of 

B B the bad faith of Bauer and Mrs Miller in their relations 

ca rebut entire gooil faith in the act of Baner in assuming the 

m ce an po of the child and accepting her as a member of his family 

ra ed er and thus msde her a legal dependent but the meretricjous 

re m d Mrs. Miller would have remained the same. This suggestion 

an m la by petitioners that there could be no family relation to 

he mother was living in adultery with Bauer, for the reason 

that the law would take the child from them and malte ber a ward of the juvenile 

court. So it could, if there has been a legal adai>tion, or if Bauer was the father of 

the child. It may be plausibly urged that if the evidence showed that Bauer was only 

maintaining the daughter in furtherance of his illegal relations with the mother, it 

would follow thai he was making ber a member of liis household in bad faith, but 

the commission has found, and we think the facts justify tlie concluslcn. that Bauer 

had in good Faith assumed the support of Ida Miller and made her a member of his 

household for her own sake and because of personal care tor her. It is true the child 

was too young to entertain either good or bad faith, but if that is a legal obstacle 

it would apply as well if she had been taken into tlie household as a homeless and 
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abaadoD^tf waif. We tliink that Ida Millir wax a mfmlMT in koo<< faitli of Ban 
Uoiisehold. Tlie couriM Hhoiild not be <-alli'<l upon tii visit thi- ini<[uitit*H of llie imn 
U|jun the children, bejoiid Ihe ]>epaltips iuLerent iiQtifr natural law. 
I'Jie iietitica is denied. 

SLO-i-MC, .1. 
We concur: 
LENNOX, J. 
ANGEI.IX>TTI, C. J. 
LA^VLOR, J. 



I concur in whnt JiidD:p Slosne has said, and would add meri'lj* a noid. Il xeems 
lo me that in vipw of tlu' (indinR of th* CiirnmisHion that Itauer had assumed Ihe 
relation ot fathor (pward the rhild, the chaiacter cf his relations with the child's 
mother is a false quontity in the case. The final question was, did liauer stand i'h 
loco pari-iitit toward the child, had he geniiinelj- assumed toward the child the relation 
of father. If he had (and tho ('ommisniiin finds he had and the finding is supijortpd 
bj- the evidence), it makes no difference how or ivjiy he had. 'llie relation was there 
and by virtue of it the child was a member of his household in good faith, and that 
is enouRh. If an unmarried man ahould i)lck up some waif, become attached to il, 
have it live with hira, support it and Iix* after it. assume toward it in every way 
the character of a father, could anyone seriously doubt that it was a deijendciit mem- 
ber of hia householdV If it would be a de|>endent member ot his household under 
IhoBe circumstances, how Is the relation clianged or affected by the tact thai it 
nriginatMl in an unlawfui relation wiWi the child's raotherV That fact miuht have 
some weight in determiriioR whether lie had Kenuinely assumed the relalion of father ■ 
toward the child, but if it appeared that he had, the reason or reasons why he had 
done so become wholly unimportant. 

OLNEY, J. 



I dissent. 

In the case of rcmrgcal Itnek Co. vs. Inilaitrial Aceirlrnt Commismoii. ISO Cal. 
<htT, the iiarties believed in K"od faith that liie procurement of a martiase license 
coDstitutetl them husband and wife and io eood faith enlered upon that relation. 
Under the common Jaw and in this state iirior lo IM15, such acts would constitute 
them husband and wife. l>nly a mistake nf law prevented such conduct constitutiua 
a valid marriaite. Thct" was no moral turiiitude in Ihe conduct of the [larlips and 
Ihey did Dot discover the invalidity of the marriaBe before the putative husband 
was killed ; in such a case there was no injustice in tcivini; validity to the actual hoiia 
file intention and relationship of the parties. 

In the case of Marpl-aiid VasaaUy Co. vs. Jiidiixfrial .Iccirfcn/ Cmnmiiaiiiiii. the t'om- 
misKion had allowed cnmiM^nsation to two minor cliiidre'n whose molher had married 
the decedent and who he appurenlly believed to he his wife. The children were beinti 
s>ip]>orted by the deceased as members of his family. After his death it was discovered 
that Ihe mntlier of the children had married decedent the day before nn Inlerlocnlory 
decree of divorce had beevi entered in an aclico for divorce against tile husband and 
father of the children. The mother claimed that she entered into the relationship 
in Koiid faith, allhough the Commission found otherwise, l^e petition for a hearins 
in this court was denied. Whatever force that denial may have as a precedent it does 
not cover a case wliere the eioiiloyee deliberately enters upon an adulterous cohabita- 
tion with the wife of another man. Such a relationship violates the taw of God and 
man (Deut. -TtlS: Matt. ',-.27. 28; Pen. Code. 2ma). The woman and child were 
the family of another man. How can it be said that a family altar had been erected 
in good faith. It is one thinj( to hold that parties may establish a family in good 
Faith where both are actine under a mistake of law. and quite another to hold that a 
family may be established where liotli the man and woman deliberately assume the 
family relationship in conscious violation of the criminal law and where such conduct 
ia malvm in nn. Indeed, the Commission found that such relationship was not in good 
failh and consequently disallowed compensation to the woman, escept SoOO, as 
stipulated. The question, (hen, is whether the infancy of the child can justify an 
allowance to it where the two adult parties to the relationship were not acting in (tood 
faith in establishing the relationship. In other words, can the good faith ot the child, 
or rather its lack ot bad faith, characlerize ihe family as one existing in "good 
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faith," sufficiently to cov^r the bad faith of the mother and of the employee? To so 
bold would, in eflTect. strike out the words "good faith" from the statute. For 
assuredly the intent of the minor ehjid could not be determinative of the case. The 
support of the child was, no doubt a mere incident to the meretrtclous relationship, 
and we may well assume one of the considerations moviDg from the man to tlie 
woman for her continuance of the relationship. 

To assume that the legislature, in the enactment of the Workmen's Compensation 
Act, intended to reward parties to a relationship entered into iu defiance of the 
penal laws of the state and against good morals is to violate the most fundamental 
canons of statutory eonatruclion. It should be said, however, that the Commission 
found that the husband of Mrs. Tjola Miller died before she bogsn to cohabit with 
the deceased. Pi'esumably this finding is the' result of the application of the presaup- 
tiOQ of innocence, but is in op|)osition to her statement ttiat they intended to get a 
divorce. 

Whatever may be said as to the rights of a child taken into the home with a 60110 
fide intent to continue its support, coupled with actual support for a long time, it 
seems clear that where t&e consent of the cliild's mother to a criminal relationship 
is an essential element in such conduct, such a family or household is not established 
in good faith, and the child is not a member of decedent's family in good faith. Ouc 
previous decisions in favor of those who ignorantly violate statute law have, 1 think, 
gone (0 the utmost limit in liberality in favor of the employee's family and against 
the employer. WJLBUR, J. 

I c 

Rehearing denied. 



No. 8927— February 28, 1921. 



G. L. Ainsworth, attorney, for Applicant. 
Robert Brennan, attorney, for Defendant. 

On July 19, 1920, the applicant, a civil engineer employed by 
defendant, was directed by his superior to proceed on a gasoline motor 
ear to a place known as Ultra to arrange for the building of a spur 
track to the site of a packing house which was to be built by a private 
concern on a line of railroad then in process of construction. While 
on this trip he incidentally took some ice for the benefit of workmen 
engaged in building the track. The line was not yet ready for passea- 
ger traflBc but for a few days had been used for the transportation 
of freight, some of which was moving in interstate commerce. While 
proceeding on this trip, the motor car was derailed and applicant was 
injured. It was held that the service performed by applicant at the 
time of the injury was related solely to construction and not to the 
operation of the track as an instrumentality of interstate commerce 
and that therefore he was not at the time of his injury engaged in 
interstate commerce and that this Commission therefore had jurisdic- 
tion herein. Compensation was awarded. 
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No. 8898— February 28, 1921. ■ 
TOM MAYES Applicant, vs. CAmrOItNIA STBVKDORING AND BALLAST 
COMPANY AND LONDON GUAKANTBE AND ACCIDENT COMPANY, 

Dcfendanti. 

JuBiBDicnoN — Maritime Injubt^ — Injury ok Baboe Afloat on Natigablb 
Waters — Bmploier Insdbed Against Liability for Compensation— No Blbc- - 
TioN TO Come Under Act. 

C. S. Bucher, attorney, for Defendants, 
On March 13, 1919, the applicant was injured by being caught 
under a sling load while working in the employment of defendant as 
stevedore on a barge afloat in navigable waters at San Francisco. At 
that time the defendant employer was protected against liability under 
the Workmen's Compensation Aet and liability at common law and in 
admiralty by a policy issued by the defendant insurance company. 
There was no evidence tending to show affirmatively that the parties 
intended this policy to have the effect of an election to come within the 
provisions of said act. It was held that said injury was maritime and 
that the circumstances of said insurance did not constitute an election 
to come within the provisions of the Workmen's Compensation Act and 
that therefore this Commission was without jurisdiction. The appli- 
cation was accordingly dismissed. (See A. F. Estabrook Co. vs. Indus- 
trial Accident Commission, 55 Cal. Dec. 521, 5 Cal. I. A. C. 65.) 



L. A. No. 1038— March 1, 1921. 

MRS. ISADORA FRIEND. Applit'aat. vs. CLAPPS PARKING STATION and 

F. A. CLAPP, DefendanU. 

Decided May 27, 1920; not reported. 

(34 Cal. App. Dec. 6»8.) 

Civil No. 3387. Second Appellate District, Division Two. March 1, 1921. 

CLAPP'S PARKING STATION and FREDERICK A. OLAPP. Petitioneri. vs. 
INDUSTRIAL ACCIDENT COMMISSION OF THE STATE OF CALI- 
FORNIA ET AL., Betpondentt. 
11] Workmen's Compensation Act — -Award Based on Circumstantial Evt- 
dbnce — -Infebbncbs— Power of Court to Dbtebmine. — It is always witbio the 
provJDce of an appellate court, in reviewioB an award of the ladasthal Accident 
Commixnina based wholly on circumstantial evidence, to determine whether there 
are InfereDces reasonablf deduclble from tlie evideDce to stistain the Commlssiou'H 
findings. 

[21 Id. — Employee Killed While on Errand fob Employeb — Pindino op 
Com mission^ Evidence— Inference Not Deduciblc. — In this proceeding to review 
an order of the Industrial Accident Commission allowing a death b(>nef)t to the 
-widow of a deceased employee, who, the Commission found was (tilled wliile on an 
errand for hie employer, it is held the evidence is insufficient to justify any reason- 
able inference that said employee was engaged in such errand. 

[3] In.— iNJiTBY IN Course op Employment— Finding — Insufficiency op 
Evidence. — In such a proceeding it is also fieW the evidence is insufficient to 
sustain the Commission's conclusion that the injury to the deceased employee 
arose out of and in the course of his employment. 

[4] Id. — Annulment op Award — Discovery of Additional Evidence — Power 
op Court to Remand Cause. — Where an award of the Industrial Accident Com- 
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mJssiuD is anDiillpiI for iuRufficieDc]' of the evideaee to sustain a material tiodins, 
the court may romand tlie cauae for further proceedings by the CoiDmissinn before 
which additional evidence can lie iirodiiced. 

[5] To. — Motion to Rbmand Cause — DiecovEar of New Evidence — Faii.uke 
TO File AKKiUAViTa^EFFEC^ OF.^Where, in a proceeding to review an order of Ihe 
Industrial Accident Commiasion, the Commission aalts that, in the event the order is 
annulled, the caaae be remanded for further proceedings by it because new evidence 
IiaH bi-en discovered since the entry of the award, the failure to support the moiioa 
by affidavits showinit the new eyidenw that will be produced on a reboarina bj the 
Commission, in not fatal to a jrrmifine tliereof, allhoush it would be more le^ular to 
fili> suih affidavit!!. 

Application for certiorari to review an order of the Industrial Accident L'unimia- 
siuu awarding ii death benefit. AiiiiHltcd. 

For Petitioners— iPorter and Satton. 

For ReapondentK — A. E. (Iraupiier, irnrren //. PilUburn. 



'lliiB is a proceeding in certiorari to review an award of the Industrial Accident 
Commission allowii^ a death benefit to the widow of Silas' M. Friend, deceased. 

The petitioner for the writ, Frederick A. (^lapp, doing business in tbu citj of 
L'lS AnBelea under the name of "Clapp'a Parking Station." employed Friend as a 
carpenter to do various kinds of work atmnt his automobile parking gronnd. For 
fteveral days prior to the accident. Friend had been engaged in constructing a fence 
for Ciapp around the latter's parking ground. On July 3, 1919, at about eleven 
o'clock a.m.. Friend left his work of fence-building, and abortly thereafter, while 
crossing Los Angeles street, was run down by an automobile and received injuries 
(hat nere the proximate cause of his death. 

It is contended by petitioner that there was no evidence before the Commission 
sufficient lo justify its finding that the injuries that resulted in Friend'a death arose 
out of and in the course of his employment. This contention, we think, must be 
sustained. 

It seems tliat the award was based upon the theory, that, at the time of the 
a<cideDt. Friend was on an errand for bis employer, that is. that he waa on his ua; 
to or waa returning from the lumber yard of the Whiting-Mead Wrecking Company, 
whither, it ia claimed, he had heen sent by Clapp to purchase lumber to be uaed in 
the construction of the fence. There is no direct evidence that Friend was perform- 
ing any such errand for his employer at the time of the accident ; the claim is that 
there is circumstantial evidence to suataiu the theory that Friend was on sacli 
errand when the accident happened. We think that the circumstances are wholly 
insufficient to justify any reasonable inference that Friend was engaged In any auch 
errand. If he waa not. then indubitably the widow ia not entitled to a death 
benefit, for it is well settled that an employee going to or from the place where his 
work ia to be performed is not engaged in performing any service growing out of 
and incidental to his employment {Ocean Accident etc. Co. vs. liidvgtrUil Accident 
Commission, 173 Cal. 313 : Fidelity onrf Casnalty Company vs. Induttrial Accident 
Commission. 32 Cal, App. Dec. 873). 

If we resolve all conflicts in the evidence in favor ot the widow and construe the 
evidence most favorably to her, we shall haye presented the following circumstances: 
Some time prior to the accident, Clapp bad given Friend five dollars and told him 
that if he needed any additional lumber for the construction of the fence to go and 
get it — to get it from the lumber yard of the Whiting-Mead Wrecking Company. 
Clapp's parking ground is on the westerly side of IjOS Angeles street, between 
Seventh and Eighth streets. The lumber yard of the Whiting-Mead Wrecking Com- 
pany ia between Seventh and Eight streets on San Pedro street^a street four blocks 
east of Los Angeles street. After the accident, five dollars and a few cents were 
found in one of the pockets of the clothing that had been worn by Friend. According 
to the uncontradicted testimony of the manager of the Whiting-Mead Wrecking 
Company, that company, as its books show, did not sell any lumber to Friend on 
July 3, though it had sold lumber to Clapp on the first of July. The construction of 
the fence was left entirely to Friend, who came and went as and when he saw flt. 
He was paid by the hour. During the period he worked for Clapp, i. c. from June 
23 to July 3. he would sometimes leave bis work for half a day at a time. 

According to the uncontradicted evidence of the eye-witnesses ot the accident. 
Friend, at about eleven o'clock a.m. on July 3, 191ft, while crossing Los Angeles 
street about fifty feet north of Eighth atreet. going in a vyesterly direction, that ia, 
in a direction away from the lumber yard and toward the parking ground where 
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Ibe f«uce wts tii the course of conutru t a stfi |>ed from tiehind a trui.k luto tlie 
path of an automob I« procp«d ng got tberly on Los Vngfles street was struck hy 
the front left fendfr and received the injar es from wh cti lie iiubitequent)\ d ed \t 
the time of the aco dent Fr end uas not wearing a co>t 

The 'W orkmen a ( ompensation Act (reates a liability aeainst an employer only 
for an iQjury anting out of and in the course of the emilotmetit (Statu IW 
p. 834 Sec 6 subsec a) The fact that the mjurr arose out of aad In the c6uKie 
of the emploTiDcnt is a coaditian precedent to the power of the Commissi on lo 
award compensat on to the mji red emplojee or a death benetit to his de| endenta 
An award mai3e without proof of th ^ eiieot al fact is void and if attacked by 
eertioran as prov ded in aectiou 67 of the law it must be annulled as an act in ex ess 
of the CommiRsion s jurisdiction The utatute it U true expreisly declares that 
the conclusions of the Commission on quest ons (f fact are conclualie and flnii 
and shall not he subject to review (Sec (7 of the act sulsec t) But this mean 
Do more than that the Commission is the final arbitir wh re there is a cotiHict 
In the evidence or where opposing inferences may [easonablf be drawn f1] It Is 
always mthin the province of the court in revlewinj; an award based wholly on 
cirt imstantlal eiidence to determine whether there are mferenceg reasonah i 
A (liiclble from the evidence to sustain the L'Ommisslon b fiDdlnss Ibe Bndings in 
smh case inust bi based on reasonable inferences conjecture or guesswork vml 
nnt anffice 

In Ktrr vs 4(/re ^ ^ Co (1<>15) A C 217 233 Lord Shaw draws the dia 
t uction between conjecture and inference in these words The distinction is a" 
b Old as philosophy itself It is that an inference rests upon premises of fact and 
a conjecture does not The conclusion that Friend s injuries arose out of and in the 
CO irse of his emplovment must find its support in the finding that he was injured 
V bile performing an errand for his employer i f while going to or returning from 
the lumber yard to purchase lumber for the fence But ti at finding rests upon no 
premises of fact The Hncontradicted evidence of the manager of the Whiting Mead 
^\reckiile Compaov shows that Friend had not purchased any lumber at the lumber 
vaid on the day of the accident It necessarily follows therefore that he was uot 
retun ng frim the purchase of lumber when he sustained his fatal injuries Ihc 
(act that accordiu'" to the uncontradicted evidence Friend when strudt down was 
crossing from the tast to the west side of Los ing ks street that is while -oius 
in a diiection awav front the lumber vard shows that he was not on his h ly to 
purchase lumber 12] J rom this it neceaaarilv follows that the finding that he was 
iijned while on an errand to purchase lumber s based on mere conjecture atil 
sumi se Ihere t nu premise of fact upon wh ih to base anv inference that hi naa 
on anv "ijch errand 

It IS argued that the honr eleien oclock a m was not the usual lunch hour and 
that, therefore Friend had not been to his lunch It also is said that the fact that 
he did not have on his coat shows that he had not been to lunch This is non 
trguifur Clapp testified that he was eating his lunch when the accident happened 
If Clapp wag so engaged at (hat hour why not Friend? It Is not unreasonable to 
aBsume that one ivho goes to his work early in the mominp; particularly one who 
like Friend has no regular and stated working hours should eat his lunch an 
hour earlier than the noon hour Nor is the fact that he did not hive on his coat 
a pregnant circumstance The accident hapi^ned at a time of the year when as a 
rule the forenoons are quite warm At that season men whose vocation is that 
which Friend pursued ire frequentiv sc*n eating their noonday meal in their shirt 
Bleeies The rrobabilities therefore are as consistent with the assumption that 
Friend was returning from bis lunch as that he was going to or returning from the 
pun.hiise of lumber for Clapp Moreover the assumption that Friend mav have been 
returning from his lunch is not necessarily the only reasonable alternative to the 
assumption Ihat he waa going to or returning from the purchase of lumber The 
evidence shows that he did not always work steadih on the fence thrciighnut the 
day but that for an> purpose that might suit his whim he itometimes left tie 
fence-hmlding job for an hour or so or even for a longer period of time 

13] We find no substantial evidence to sustain the Commissions conclusion that 
the injury to Friend arose ont of and in the course of his employment and there 
fore we perforce must annul the award 

The statute expreiasly authorizes us to enter a jiidgm nt affirming or annulling the 
award or remanding the case tor further pr eeedings before the Commission (Stats 
1917 p 876, Sec 97 snbsec (> The judgment In Pactfie Coast Cmvalli (o 
V9 ItllfiuTti 171 (al 819 it23 affonls a precedent for the entry of a Judgment 
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anaiilling th« award, and, at tbe same tim«, remandiag tb« case far further pro- 
ceedings by the CommisaiOQ. We are asked by the ComiuiagioD, id the event that 
we find it oecesaary to annul the award, to remand the cause for further proceedings 
before that body. This request is baaed upon the ground that, since the entr; of the 
award, new evidence, material to the claimant's case, has been discovered — evidence 
which, it is claimed, could not have been sooner discovered by the exercise of reasoD- 
able' diligence. The petitioner here oppoaes the request upon the grounds : 1. That 
the court's power to remand exists only where the applicant did not have a fair trial 
before the Commission, as, for example, where testimony was improperly rejected ; 
and 2, that in any event ttie nature of the newly discovered evidence should be shown 
by affidavits. 

[4J We think that where an award is annulled for insufficiency of the evidence 
to sustain a material finding of the Commission, and it is made to appear that if tbe 
case he remanded for furtlier proceedinns before the Commission additional evidence 
can be produced, the court abould exercise Its power to remand. A new trial in- a 
court of record follows as a matter of course when the judgment of such a tribunal 
is reversed by an appellate court on thi> ground that a material- finding is not 
sustained by the evidence ; and we can see no reason wliy a more rigorous rule 
should be applied to a judgment of the Industrial Accident Commission, annulled ia 
a c^tiorari proceeding, in view of Che express grant of power to remand the case 
for further proceedings by the Commission. Such liberal construction of the act 
accords with the express declaration that ita provisions are to be liberally construed, 
with tbe purpose of extending its benefit to the protection of iikjured persons 
(Sec. 68, Stats. 1917, p. S77). 

[5] As to the other objection— the failure to support the motion by affidavits — we 
tliinit that while it doubtless .would be more regular to file an affidavit showing tbe 
ttew evidence that can be produced on a rehearing by the Conunission, still in this 
particular instance that course is not a »iiic gua non. Here the claimant, Mrs. 
Friend, was too poor to engage counsel. The Commission, a public body created by 
law with power to subpoena any witness who has not been required to attend at 
the request of any parly (Sec. Ul), claims that it has endeavored to ascertain all 
the facts. We think that under the circumstances we should accept at its face value 
the Commission's statement of the evideni's which it claims can be produced in the 
event of a rehearing. 

The award is annulled, the cause remanded, and the Commission is directed 
to take such further proceedings In the matter as it may deem advisable, 

FINLAYSON, P. J. 

We concur: 



L. A. No. 1365— March 10, 1921. 
J P YODER, Applicant, vs. BOABIJ OF EDUCATION OF THE CITY OF LOS 
ANGELES. CALIFORNIA, and STATE COMPENSATION INSURANCE 
FTTND, Defendanlg. 

AKisiNG Out or Employment — Assault by School Janitob Upon Pmncipal 
Following Inquibv at Janitor's Homk ixib Missino School Pbopebtt — Com- 
pensable. 

John W. Kemp, attorney, for Applicant. 
J. L. Kearney, attorney, for Defendants. 
The applicant was principal of a public school in Los Angeles. One 
of the teachers in this school reported to him that a paper punch was 
missing and that the head janitor's daughter, a pupil in her class, had 
stated that they had a punch like it at home. It was reported to the 
applicant also that another of the head janitor's children who was a 
pupil in another class had said the same thing. On interviewing the 
two children they confirmed these statements to the principal who 
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thereupon wrote a polite and inoffensive letter to the head janitor's 
wife referring t« th« statements of the two children and asking that 
the punch be sent to hJm in order that he might determine whether or 
not it did belong to the school, a third child of the janitor and a pupil 
in the school acting as messenger. The wife replied that she did not 
miderstand the remarks of the two children and that there was no such 
uistrument in their home. The applicant thereupon informed the 
teacher of the mother's report and that another punch would be sup- 
plied for the school. On the following morning, which was June 2, 
1920, the head janitor addressed the applicant with abusive language 
which applicant ignored, whereupon the janitor assaulted him and 
caused a considerable disability. Applicant's assailant was an indi- 
vidual of irascible disposition which he had manifested at previous 
times on the occasion of discipline of some of his children who were 
pupils in the school. It was held that since the assault was occasioned 
by applicant's proper performance of his duty and was to be explained 
only by his assailant's known irascibility and his unjustified resentment 
at the proper act of his superior and was caused by friction growing 
directly out of the relationship of superior and inferior in connection 
with the requirements of the employment, the pos.=iibility of such 
assault was a special risk of the employment, and that therefore the 
injury was compensable. 



No. 9008— March 10, 1921. 
V. PELOCHINO, Applicant, va. MErROPOLITAN CONSTRUCTION COM- 
PANY AND CONTINENTAL CASUALTY COMPANY, DefendanU. 

Notice — Emfloteb Not Notitied of Hgenia Unto. After OpetATiow and 
CuEe — EuPLOTEB Pbejvoiced in Defense by Lack op Notice — Compensation 
Denied. 

£arrj/ J. Colding, attorney, for Defendants. 
On September 22, 1920, the applicant was working in the employ- 
ment of defendant as laborer in certain construction work which was 
being prosecuted at Richmond. While heavily lifting in the course of 
the work at about 11 o'clock in the morning of that date, he suffered 
audden pain in both groins on account of which he made pronounced 
complaint to his fellow employees. There being no foreman present, 
he did not quit but merely continued on the job without indulging in 
any considerable physical exertion during the remainder of the day. 
Because of his condition he did not return to work on the following 
day and on enquiry of applicant's fellow employees the foreman was 
informed by them that applicant was sick, there being no attempt at 
further explanation due probably to the fellow employees' unfamili- 
arity with the English language. A few days later the employee on 
his own account consulted a physician who on September 28 performed 
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an operation for the cure of a hernia on each side without having 
obtained a history of industrial injury or any information leading him 
to treat the applicant otherwise than as a private patient. Neither 
defendant was notified of applicant's claim for compensation or of the 
nature of his illness until after he reported for worli following the 
operation. The evidence failed to disclose any intent on the part of 
the applicant to prejudice the employer in making its defense to the 
claim for compensation or any explanation for his failure to give proper 
notice of his claim or the nature of his injury other than his ignorance 
of the Workmen's Compensation Act or its requirements. It was held 
that by reason of the lack of knowledge or notice as prescribed by section 
15 of the Workmen's Compensation Act and the absence of the 
employer's opportunity to provide a medical examination or to arrange 
for its physician to. witness the operation in order to obtain evidence on 
which to base an opinion and judgment as to compensability of either 
or both of applicant's hernias and to take advantage of a possible differ- 
ence of opinion between its physician and the operating surgeon, the 
employer was prejudiced herein in making its defense and that there- 
fore the applicant was not entitled to compensation on accouut of the 
claim herein asserted. (Kirkwood vs. Giant Powder Company, 5 Cal, 
I. A. C. 198.) 



No. 8367— March 15, 1921. 
DAN C. MURPHT, Applicant, ve. RED RIVER LUMBER COMPANY, Defendant. 



A. W. Bolton, attorney, for Defendant. 

On September 14, 1919, the applicant suffered a fracture of the left 
leg when a log fell upon it while he was working in the employment of 
defendant as hooker at Westwood. The fracture healed but the injury 
resulted in a one-inch shortening of the leg and limitation of flexion 
of the knee joint for which applicant was granted a permanent partial 
disability rating in findings and award rendered on August 30, 1920. 
On December 8, 1920, applicant filed a petition for indemnity on 
account of a new and further disability ; further evidenoe was received 
which showed that while he was walking on the street on- September 
20, 1920, the foot of the injured leg slipped on the pavement and he 
fell and fractured the same, leg a short distance above the original 
fracture; the evidence showed that the only connection between the 
original fracture and the second fracture was the fact that by reason 
of the permanent disability resulting from the original fracture the 
applicant was less agile and more liable to slip and fall than he would 
have been with a normal leg and that because of the original injury 
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and the loDg period of disuse of the bone it probably was more brittle 
than normally. It was held that since these factors were considered in 
determining the percentage of the permanent partial disability which 
was produced by the original injury and for which applicant was 
awarded compensation in the findings and award, compensation for 
the risk of such event as the second fracture as well as for the incon- 
venience and detriment involved in the abnormalities consequent upon 
the first injury had already been awarded and that the disability pro- 
duced by the second fracture was only remotely and incidentally and 
not directly and proximately caused by the first fracture, the incident 
now complained of not being a new and further disability proximately 
resulting from the original injury but constituting a new injury and 
the independent cause of any other or further disability than that for 
which applicant had already been awarded compensation. Defendant 
was accordingly discharged from further liability on account of the 
claim asserted in this proceeding. 



No. 9070— March 19, 1921. 

JENNIE H. PARSONS. AppUcant. vs. THE VEGETABLE OIL CORPORA- 
TION AHD HARTFORD ACCIDENT AND INDEMNITY COMPANY, 
Defendants. 

Amsing Out op Employment— I nju by While Descending Staibs in Office 

BuiLDINO FOU^DWINO LUNCH IN ANOTHER OfFICB THAN THE BMPLOYBB'S NO 

Lunch Room Pbovided by Building — Not Compbnbablb. 

M. H. Peterson, attorney, for Applicant. 

R. R. Waierbury, attorney, for Defendants. 
The applicant was employed by defendant in its office situated on 
the second floor of the Marston building at Sau Francisco. No lunch 
room or other facilities above the second floor were provided on behalf 
of the building's management for use of employees or occupants of 
offices on that floor but for several years, with the knowledge and with- 
out any objection on the part of the employer, applicant had habitually 
prepared and eaten her lunch in the ofiSces of her brother-in-law on 
the seventh floor of said building. While descending tlie stairway from 
the seventh to the sixth floor of the building in order to return to 
defendant's office on the second floor for resumption of duty in the 
afternoon of August 25, 1920, after thus taking lunch, the applicant 
fell and was injured. It was held that the stairways and elevators in 
the building above the second floor were, as to applicant and the defend- 
ant employer, only a common public highway over which the defendant 
employer had no easement and that therefore the injury did not arise 
out of or happen in the course of the employment by reason of any 
special risk to which the employee was subjected because of the employ- 
ment but that the injury was suffered by reason of a risk of the com- 
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moiialty and that therefore the applicant was not entitled to compen- 
aation on account of the claim asserted in this proceeding. {See Starr 
Piano Com/pemy vs. Industrial Acddenl Commission, 58 Cal. Dec. 379, 
6 Cal. I. A. C. 174 ; Papineau vs. Industrial Accident Commission, 30 
Cal. App. Dee. 988, 6 Cal, I. A. C. 246.) 



No. 9239— March 21, 1921. 
WILLIA^^ DUGGAN, Applicant, va. JETNA LIFE INSDBANCE COMPANY, 

Defendant. 

B BuBiAL ExFBNSBa Whekb Death Not Caused bt 

C. D. Mayer, attorney, for Defendant. 
On April 16, 1920, J. Qannan suffered the fracture of certain bones 
of his right foot while working in the employment of William A. 
Rainey as hod-carrier at San Francisco. While tlie injured foot was 
still disabling, the employee on January 22, 1921, died of pneumonia 
which was not causally connected with the employment through the 
medium of the foot injury or otherwise, the death therefore not being 
compensable. Disability indemnity was paid by the defendant, insur- 
ance carrier for said employer, to the date of the death, the checks 
covering payments for the last two weeks of the employee's lifetime in 
the total amount of $41.66 however being neither endorsed nor returned 
but being retained by applicant, the undertaker who rendered the 
services of decedent's burial and who in this proceeding claimed a lien 
in the amount of $100 as the reasonable value of such services. So far 
as appeared there was no heir or other personal representative of the 
deceased who was entitled to the two unpaid checks. It was held that 
the Commission was without jurisdiction to grant such lien in cases in 
which the death was not proximately caused by industrial injury. 

No. 6014— March 21, 1921. 



Decided April 26, 1919; reported in 6 Cal. I. A. C. 67. 

(00 Cal. Dec. 3S4. T Cal. I. A. C. lal.) 

No. G38. October Term, 1920. 

United States Supreme Court. 

QUONG HAM WAH COMPANY. Plaintii in error. VS. INDUSTRIAL 
ACCIDENT COMMISSION OF THE ST.iTE OF CALIFORNIA ET AL., 

Defendant I in Error. 

JUHISDICTION— WBIT OP ERROB TO UNITED STATES SUPREUB COOBT NO AUTHOE- 

iTY TO Review Construction of State Statute by State Supbimb Coubt. — 
The United States Supreme Court is without authority to review onil revise the 
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Mr. Chief Justice White delivered the opinion of the court, 

The Quong Hnm Wab Company is engaged In the business of supplying to 
canneries in California and elsewhere the labor required by Ibem to carry on their 
canning operations. The company in 1918 hired In the city of San Francisco one 
Owe Mine, a resident of California, under an aRi-eeinent that he was to work 
ae its employee at the cannery of tiie Alaska Packers Aasoclation at Cook's Inlet, 
Alaska, during the canning seaaon, and that upon bis return to San Francisco be 
would be paid off by the Quong Ham Wah Company and his employment terminated. 
While working at the cannery Owe Ming sustained an injury resulting in a 
permanent disability, for which <mi returning to San Francisco lie petitioned the 
Industrial Accident Com mis ion of California for the allowance of compensation 
□nder the Workmen's Compensation Act, section 5S of which provides : 

"The Commission sball have jurisdiction oyer all oontcovecsiea arising out of 
injuries suffered without the territorial limits of this state in those cases where the 
injured employee is a resident of this state at the time of the injury and the 
contract of hire was made in this state, and any such employee or his dependents 
sball be entitled to the compensation or death benefits provided by this act." 

The Alaska PaiAers Association was joined with the Quong Ham Wab Company 
as defendant in the proceedings before the Commission, which culminated in a joint 
and several award against the said defendants. Thereafter the Quong Ham Wah 
Company filed with the Commission a petition for reheariug, asserting among other 
things, that the Commission was without jurisdiction to award compensation for 
injuries occurring outside the territorial limits of the State of California, eicept as 
provided in section 58 of the Compensation Act, and that that spction was void 
as tepugaant to article IV, section 2, of the Oon«tltatioo of the United States 
because it granted to citiaens of California the privilege of recovering for injuries 
sustained outmde the state in the course of employments contracted for within the 
state while at the same time denying that privileges to citizens of other states. 
The rehearing was refused by the Commission. 

The company thereupon applied to the Supreme Court for a writ of certiorari, 
which was allowed, and that court, concluding that section 58 discriminated against 
noaresidents as alleged and was consequently repugnant to the Constitution of the 
United States and void, decided that the Commission was without jurisdiction and 
annulled its award. Upon a rehearing, however, this view was retracted and the 
court concluded that the effect of the constitutional provision relied upon was, not 
to render void the provisions of section 5S for discrimination against nonresidents, 
but to lead to or cause a construction of that section which would include citinens 
of other states and therefore avoid all question as to the discrimination relied upon. 
Tbe court consequently held that "the statute itself is valid and may be made 
to apply uniformly to citiaens of California and tbe citizens of the other states," 
and. giving effect to this interpretation, affirmed tiie action of the Commission. 

To reverse the judgment so rendered this writ of error 'la prosecuted. All tbe 
assignments and contentions made rest in their last analysis upon the assumption 
that, despite the construction of the statute made by the court below, it still must 
be here treated as repugnant to the Constitution because operating tbe discrimination 
originally complained of. But it is elementary that this court is without authority 
to review and revise the construction affixed to a state statute as to a state 
matter by the court of last resort of tbe state. Commercial Bank vs. Buckingham. 
5 How. 317, 342; Johnson vs. Neic York Life /n»iironce Co., 187 U. S. 4&1, 496; 
Ros» vs. Oregon. 227 U. 8. 150, 162; Ireland vs. Woodt. 236 U. 8. 323, 330; 
Stedelman vs. Miner, '246 U. 8. 544; Erie R. R. Go. vs. Hamilton, 248 U. S. 
389, 371-372. ' It is hence obvious that the proposition upon which alone jurisdiction 
to entertain the writ can be based is so wanting in foundation as to be frivolous 
and therefore to impose upon us tbe duty to dismiss the cause for want of power 
to entertain it. ForreH vs. O'Brien. 109 TJ. S. 89, 100; Goodrich vs. Ferris, 214 
0. a. 71, 70; Toop vs. Vlynes Land Co.. 237 IT. S. 580, 583: Sugarman vs. 
Tniled Btateg, 249 TJ. S. 182, 184 ; Berkman vs. United Staleg, 2.T0 U. S. 114, IIS; 
Piedmont Power and Light Co. vs. Toioa of Qraham, 253 U. S. 193. 
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Tme it is elaborate]]' ai^ued that the court below erred in Hnppoeing that tbe 
statute was susceptible of the construction which it affixed to it and that, instead 
of adoptiog that conatmction, its duty was to hold the statute void for repugnancy 
to the Constitution on the grounds which were urged. But this in a different form 
of statement but disputes tbe correctness of the construction affixed b7 tbe court 
below to the state statue and assumes that that construction is. here susceptible 
of being disregarded upon the theory of the existence of tbe dlscrimiiiation 
contended for when, if the meaning affixed to the statute by the court below be 
accepted, every basis for such contended discrimination disappears. It follows that 
the argument but accentuates the frivolous character of the federal question 

DlMMiaSEU FOB WANT OF JUBISPICTION. 



No. 7341— March 22, 1921. 
B. F. BANKS, Applicant 

Decided August 6, 1920 ; reported in 7 Cal. I. A, C. 139 ; 34 Cal. App. 
Dec. 101 ; 7 Cal. I. A. C. 281. 

(34 Cal. App. Dec. 831).) 
Civil No. 3C92. First Appellate District, Division Two. March 22, 1921. 



FOBNIA AND B. F. BANKS, Ropondenti. 

[1] Wobkmen's Compensation Act— Status of Appucant as Employee— 
Kbview Of Finding of CoMMiaaiON. — As the jurisdiction of tbe Industrial Acd- 
dent Commission runs to employees only, a finding of the Commission that an appli- 
cant for compensation is an employee is subject to review for the purpose of 
determining whether the jurisdictional facts exist. 

[2] Id.— Injury to Saloon Poster — Repair of Ubinal in Akotheb Saloon — 
Unwabbanted Awabd— Absence of Relationship of Employee and Euploybb.— 
An award of compensation against a saloon owner in favor of a porter employed in 
the saloon of a third party for injuries received in attempting to repair a broken 
toilet, in the saloon of the former, was in excess of the jurisdiction of the Com- 
mission on the ground that the injured party was not an employee, where it was 
shown by the evidence that the injured party was engaged to do the work under an 
agreement that he>was to be paid as a whole when completed, and that he was left 
lo perform Ihe work according to his own methods and at his own pleasure, and at 
no time was under the supervision, direction or control of the saloon owner. 

Application for certiorari to review an order of the Industrial Accident Commis- 
sion awardioK compensation for personal injuries. Atcard anitalled. 

On rehearing (34 Cal. App. Dee. 161). 

For Petitioner — Alvin Oerlack. 

For Respondents — A. B. Oraupner; Warren H. Pillslury, of Counsel. 

ON BEHEARINO. 
Certiorari to review an award of the Industrial Accident Commission in favor of 
one B. F. Banks and against Mrs. Tessie V. Roberts. The facts of the case as 
stated by respondents, and resolving all conflicts in favor of Ihe Commission's 
Qndings, are : Banks, a saloon porter, employed in a saloon owned by a third i>arty, 
frequently dropped into petitioner's saloon for a few moments from time to time to 
visit and loaf. On one of such occasions. May 25, 1919, it happened that the 
regular porter in petitioner's saloon had been endeavoring without snecess to clean 
out a urinal which had became stopped up. Some discussion ensued, as a result of 
which Banks intimated Ihat he would be able to clean it out. Banks' testimony 
on this point is as follows: "I happened to go in there on this date, and he (Spar- 
man) was on watch. He had relieved his bartender, and he called me and a^ed 
me if I would clean out the urinal in the hack, and I asked him what ww tbe 
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matter with the porter and he said — told me Jones wouldn't do iL So I went back 
ftiid seen what it was and come out and asked bim for a hammer to take ap a coaple 
of boards that laid over the pipes, and he handed me the hammer, and 1 seeo where 
it was stopped up at, and I went out and ashed him if he bad a heavj wire. Q. Did 
he say how much he would pay you for the job? A. He told me at the bar when he 
hired me, he would pay me for it." Banks woAed several hours on the afternoon 
in question on the job, but did not finish' it. In the course of this work, necessarily 
quite a filthy job, be lacerated his hand, the wound becoming infected and causing 
the injury for which compensation hus been awarded. 

Respondents concede that, if Banks were an independent contractor at the time 
of his injury, the award of the Commission was in excess of ils jurisdiction and 
should he annulled. In support of her contention that Banks was an independent 
contractor petitioner points out that be was left to perform tlie work according to 
his own methods and pUDs and that no RUiiervisiou, direction or control was exer- 
cised over him by the petitioner's agent : that he was not told wIkd to go to work 
nor when to quit, and that if any payment was to be made to Banks at all it was 
only for the completed job and not for the time employed. "It has been said that 
the true test of a contractor is that he renders service in the course of an independ- 
ent occapation. followini; his employer's desires in the results but not in the means 
used." {Fidelity and Depotit Co. vs. Bmih, 1T6 Cal. 448; Flickinger vs. Indutfrial 
Accident Commitiion, 58 Cal. Dec. 374.) Section 8 (a) of the Workmen's Compensa- 
tion, Insarance and Safety Act, as amended (Stats. 191T, Chap. 586) deBnes the 
term "employee'' as used in the act as including "every person in the service of an 
emjiloyer • • • under any • • • contract of hire • • • but excluding 
any person whose employment is both casual and not in the course of the trade, 
business, profession or occapation of his employer." Section 8 (6) of the same act 
dednes an "independent contractor," tor the purposes of the act. as including "any 
person who renders service other than manuil labor, for a specified recompense for 
a specified result, uuder the control of his principal as to the result of his work 
only and not as to the means hy which such result is accomplished." 

The forgoing definition of an independent contractor was expressly held nncon- 
stilutional by tbe Supreme Court in FUckinner vs. Induttrial Accident Caiitmi$tion, 
aupra. In the same case tbe court reaffirmed its holding in Panfic Go* and Electric 
Co. vs. Ininiirial Accident Gommi»»ion. ISO Cal. 497, 500, to the effect that "the 
terms 'employers,' 'employees' and 'employment' as used in section 21, article XX, 
■ of the constitution, as amended in October, 1911, must be construed In the light of 
their meaning at the time of the adoption of the amendment, and cannot be extended 
by legislative definition." 

[1] As tbe jurisdiction of the Commission runs to employees only, the finding of 
the Commission that the applicant was an employee is subject to review for (he 
purpose of determining whether the jurisdictional facts exist. (Oonlon Bro». vs. 
Industrial Accident f7ommi»»ton, 173 Cal. a.jO, 252 ; Carttent vs. PiUabury, 172 Cal. 
572; Ko6crt8 vs. Police Cowrt, 61 Cal. Dec. 210, 212.) This is especially true 
under the amendment of 191S to section 21 of article XX of the constitution, which 
provides: "AU decisions of any such tribunal (Industrial Accident Commission) 
shall i>e subject to review by the appellate courts of this state." 

A review of the evidence on this phase of Ihe case discloses that the applicant was 
engaged for one particular job under an agreement that be would be paid for the 
job as a whole when completed and not for the time occopied; that he was left to 
perform tbe work according (o his own meCliods and at his own pleasure : that he 
was not told what to do or how to do It ; thit at no time was he under the super- 
vision, direction or control of petitioner. 

Respondents insist that one element of the (eat of an independent contractor is 
wanting: that is, that the applicant was not engaged "in the course of an independ- 
ent occupa(ion." At the same time they nrtue that the job was a "porter's" job 
and not a plumber's job, and it is admitte.I that the applicant's occupation was 
that of a porter. But an essential element of the test of an employee is also 
lacking aod, as has been shown, unless the applicant was an employee, the 
respondents were without jurisdiction to make the award. The statutory definition 
of a servant found in section 2000 of the Civil Code (in force when the workmen's 
compensation amendment was added to the constitution I is as follows: "One who 
■is employed to render personal service to his employer, otherwise than in the pursuit 
of an independent calling, and who in suci service remains enlirely under the 
control and direction of the latter, who is called his master." Under ttUs definition 
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it Is essentl \\ that the servant b* "entirely under the control and direction of (he 
master. This element Is lacking in the present case. Banks was not asked to come 
and work under the direction of the manaffer of Ihe saloon ; he was not asked to 
come and heij) the manager. He was asked if he would go and do the job himself 
JDd that WIS what he agreed to do. "The test of 'control,' however, means 'complete 
rontrol.' For example, the citizen who hires a taiicab to take him to a certain 
place exercises that amount of control over (he driver, but he does not thereby 
lic^me the man's emploj-er. • • • But in weighing' the control eiercised wc 
must .■ntffolly distinguish between authoritative control and mere suggestion as (o 
dftfiil." (Wi-»teni lad. Co. vs. Pithbiiry. 172 Cal. 807.) 

[2} The record here presents a case where no control was eiercised and the 
right oE control was not retained. There is no distinction between this ani? snch 
cnsoa sa Fliclciagc'- v^. Iniimtriiil Aoeidtnt Commistion, gupra; Donln,: firof. vs. 
Iiidnnliiiil AcfideiiC Vommittion, 173 Cal. 250; Fidelity end Deposit Co. ts. Brimh, 
fupra, .ir.d Phtiohs vs. Induttrial Aetiient fommwaion, 178 Gal. 301, 

Fnrthermore, (he applicant was not an employee within (he definition of the 
act as his employment was "txith casual and not in the conrae of the trade, busineaa, 
profession or occupation of his employer." (Sec. 8 (o). Workmen's Compensation, 
Insurance and Safety Act of 1617. Stals. 1»17, p. S3n.) It was the work of the 
regniar porter to clean the toilet and In that work he w.is engaged in the course af 
his employer's business. But the repair of a broken pipe was a plumber's job not in 
the course of that business. As the work progressed it developed that the trouble 
arose from a broken pipe and that the pipe would have to be repaired. If a duly 
licensed plumber had been called in to make the repiir under the same circum- 
stances, it is not disputed that he would have been treated as a contractor and 
not an employee. The outstanding facts are that the applicant was called on in an 
emergency to pertorm a service outside of the course of business of his employer and 
outside the course of bis regular employment as was the case in London etc. Co. 
vs. Indugtrial Accident Cotnmigaion, 173 Cal. 612. 

But it is not necessary for the decision to go upon this ground. Banks was 
engiged to do a single job and was (o be paid on completion only. His employer 
did not retain the right to control him in the meana by which the job was to be 
done, but was interested only in the result. Under these circumstances the relation 
of employer and employee did not eiist and the respondents had no jurisdiction to 
make the award. 

The award is annulled. NOURSE, J. 

Wo c 



Rehb^uiing denied by supbbme coubt. 



No. 8733— March 23, 1921. 



[1] Statute op LiMrr*TioNa— Recubbebt Condition of Stricture Bequibino 
Treatment— Each Reciibben(e a New and Fubtheb Disability. 

[2] Disability— Kecubbent Stbictobb Requirinq Pebiomcal Tbeaticent — 
Incidental Expense and Loss op Working Time CoNSTixurE Pbbmanent 

DlBABlLIXY. , 

F. B. Griffiths, attorney, for Defendants. 
While working in the employment of defendant as cement laborer at 
Oakland on September 12, 1917, the applicant slipped and fell and 
received lacerations and injury to the genital organs which resulted in 
an infection producing a traumatic stricture of the urethra. This 
stricture required the periodical use of sounds to relieve the tendency 
of the scar tissue to contract. The treatment required by each recur- 
rence of the condition involved some loss of working time. The appli- 
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cation herein was filed on October 6, 1920, which was within six months 
after one of such recurrences and treatment therefor. It was held that 
[Ij each such occurrence requiring treatment constituted a new and 
further disability from which the statutory period of limitations began 
to run and that [2] the eitpense and loss of time involved in the treat- 
ment required by each recurrence, although such recurrences would 
probably decrease in both their frequency and their severity, consti- 
tuted a permanent disability on account of which applicant was awarded 
the rating indicated by his life expectancy and the recurrences to which 
he would probably be subjected. 



No. 9134— March 23, 1921. 
ANN HILT,, Applicant, vs. THE REGENTS OF THE UNIVERSITY OF CALI- 
FORNIA. STATE COMPENSATION INSURANCE FUND, and JESSA- 
MINE PALMER, Dehndanti. 

[1] IDERTITT OF EjlirLOYEH— Nl'BSE CAU.ED BT ItOSPITAL ON BeUALF OF 

EtocTOB TO Attend Patibnt—Patibnt and wot Hospital the Employrb. 

(2] JuBisDicTioN— ExcLUMm Emplotiient— Spbciai. Nuhse Employed by 
HoBFiTAL Patient— Employment Caslal and not in Course of Employeb'm 
Business. 

Sawyer aitd Sawyer, attorneys, for Applicant. 
B. E. Pemberton, attorney, for Defendants. 
At the direction of the attending physician the applicant was called 
on November 21, 1920, by an attache of Hahnemann Hospital, which 
was operated at San Francisco by defendant The Regents of the Uni- 
versity of California to attend defendant Jessamine Palmer, who was 
lieing treated as a patient in the hospital as a "nervous case." Upon 
arriving at the hospital to attend the patient it was discovered that the 
ease was "mental" i. e. that the patient was insane; on the patient's 
refusal to have a special nurse because of the expense involved, appli- 
cant was directed by the night superintendent of nurses of the hospital 
to attend the patient regardless of the objection until other arrange- 
ments could be made on communication with the attending physician. 
Shortly after commencing attendance upon the case, the patient became 
violent and during a struggle with the applicant threw her against an 
iron bed and injured her knee. The preponderance of the evidence was 
to the effect that by universal and well understood custom a special 
nurse was under the charge of the patient's physician and was not 
under the authority of the hospital which had no control over the 
matter except in cases where a patient was in such an unbalanced con- 
dition as to be likely to injure himself with resultant liability on the 
part of the hospital for negligence and that the action of the hospital 
E'jthorities in directing applicant to attend the case after it appeared to 
be "mental" and not merely "nervous" was purely incidental to the 
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employment by the attending physician, obedience or refusal to comply 
beiog a matter concerning applicant and the physician only. It was 
held that [1] that the applicant's services were engaged by the physician 
as agent for the patient who alone was the employer and that [2] the 
patient's employment of applicant was both casual and not in the course 
of the patient's business, such employment therefore being excluded by 
the terms of the Workmen's Compensation Act from the provisions 
thereof and this Commission being without jurisdiction herein. The 
defendants therefore were relieved of liability on account of the claim 
asserted in this proceeding and dismissed therefrom. 



No. 8428— March 23, 1921. 



Meoicai. Tbeatmbnt— Inapphopbiate Tbeatmekt KEqcEHTED BT Employee 
FCBiaiatiED Him by Euployeb Aoainbt Physician's Advkie— Employbb's Medi- 
cal Liability TEBUinATED. 

Austin Lewis, attorney, for Applicant. 

C. B. Morris and Franklin A. Plank, Esq., attorneys, for De- 
fendants. 
On September 27, 1919, the applicant suffered various injuries, 
including the loss of several teeth, by reason of an explosion in a tunnel 
at Kernville while he was working in the employment of defendant as 
miner. In the course of the treatment furnished to him by defendants 
on account of these injuries, the applicant requested that the teeth be 
replaced by a bridge and insisted upon this form of appliance against 
the advice and recommendation rf the attending physicians and dentists 
who tendered proper and adequate appliances which would have proven 
satisfactory. The appliance demanded by applicant was furnished 
him but, when it proved unsatisfactory and inadequate, he demanded 
that defendants furnish to him the appropriate appliance. It was held 
that although generally a dispute concerning the propriety of medical 
treatment or appliances requested by an employee should be referred 
to the Commission for decision, it is proper to recognize the preferences 
of an injured employee within reasonable limits and that when a par- 
ticular kind of treatment which is not unreasonable and which has 
been demanded by the employee has been furnished to him after full 
and adequate explanation to him by or on behalf of the attending phy- 
sician as to the most advisable treatment, the employer's obligation 
to furnish or tender medical treatment or appliances is fulfilled and 
that any additional treatment or appliances rendered necessary by the 
inadequacies of that demanded and furnished must be procured by the 
employee on his own account. 
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No. 9085— March 24, 1921. 



Extent ok Pbbmanbnt DiaABiLirr — Emplotbe Choosing T^tmsnt Inbtbad 
OF Amputation of Injubbd E^ngeb — Finoeb IjAtgb Amputated Because Pbom- 
isED RESVI.T NOT Pbdditcbd bi Tbbatment — Indemritt fob Ahfutatioit. 

On June 19, 1920, the applicant suffered an injury to his major 
index finger while working in the employment of defendant aa leader 
machinist at Oakland. In the course of the treatment furnished to 
him by the employer on account of this injury, the attending physician 
informed applicant that it was not necessary that the finger be ampu- 
tated but that it might be saved with normal function by certain 
treatment. Pursuant to this information the employee chose the treat- 
ment which however failed to restore the finger to normal function and 
left it stiff. The stiff finger did not restore applicant to as great 
working capacity as amputation would have done and it entitled appli- 
cant to a smaller amount of disability indemnity than that which he 
would receive for amputation. At the request of the employee the 
defendant's physician thereafter amputated the finger. It was held 
that the employer is bound to restore the employee to as great a degree 
of industrial efBciency as is possible and that since the treatment in 
question was chosen by the employee as an alternative to amputation 
only in view of the promised restoration of normal function and such 
treatment failed to produce that result, the entire ensuing condition 
was a proximate result of the injury and compensable. Applicant was 
accordingly awarded the larger rating. 



No. 9267— March 24, 1921. 
BENJAMIN A. WARDELL. a minob, by JUSTUS S. WAEDBLL. nis quaroian 
AD LiTKM, Applirani. vs. CARRAU AN1> GREEN and STATE COMPEN- 
SATION INSURANCE FUND, Defendantt. 

Abisinq Out of Employment— Ebband Roy Injured Between Street Cab 
AND Home Atteb Pbbfobmino Special Ebband — No Spbctal Risk — NOr Com- 

KNSABLB. 

Cullinan and Sickey, attorneys, for Applicant. 

W. J. O'Connor, attorney, tor Defendants. 
The applicant, who was 15 years old, was employed by defendant as 
errand boy at San Francisco. He usually rode at his own expense 
from the employer's premises to his home by a certain street car line 
but on December 23, 1920, the employer's business being extremely 
active because of the Christmas rush, he was given carfare for two 
rides at the close of the day's work and was told to deliver a e. o. d. 
package to a certain address before going home. He did so and in order 
to return to his home he rode on a different ear line from that on which 
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he rode from the store to his home, he alighting from the two ear lines 
at points about equally distant from his home but lie being required to 
walk up hill from his regular car line and down hill from the car in 
question. While walking from the car to his home after delivery of 
this package he fell because of slipperiness of the pavement due to the 
stormy weather and fractured his leg. It was held that since the injury 
occurred after the completion of any special transportation incidental 
to his employment and after all substantial influence of the special 
errand had ceased and since the applicant's major purpose in being 
upon the street at the time and place of his injury was to go to his 
home and not to perform any service for the employer, the injury 
occurred as the result of a risk of the commonalty and not because of 
any special risk to which applicant was subjected by reason of his 
employment and that therefore the "going and coming" rule applies. 
Applicant was accordingly denied compensation. 

Rehearing denied. 

Writ op review denied by supreme court. 



No. 8757— March 24, 1921. 



H. H. CARTER, 



Phoxiuatg Cause of Dibabujtt — Spontabbjub E'KACTuaE i 
Bodily Movement — Bone Abnormally Weak Because of I'm 
—NOT Compensable. 

C. D. Mayer, attorney, for Applicant. 
For about four years prior to April 27, 1920, the defendant, who 
was 54 years old, had been suffering a condition of the right knee and 
both ankles which was diagnosed as Charcot's joint which is attributed 
to impoverishment or lack of nutrition of the bone due to luetic infec- 
tion, the symptoms appearing first in the joints because of wear on the 
joint surfaces without normal, repair but the condition also extending 
to the shaft of the leg and rendering it extremly friable or brittle and 
subject to fracture on any slight blow or strain or even spontaneously 
in sufficiently advanced eases. The employee's right leg was so 
affected that he walked with difficulty even by using a cane but was 
able to engage in the employment of clerk and delivery man for P. P. 
Collier & Son Company. While he was turning from a desk to a 
window in the post office at Watsonville on the above date to send a 
money order in the course of this employment, his left foot slipped and 
he fell to the floor and on arising discovered that his right leg was 
fractured, although he suffered pain only on attempting to rise. Exam- 
ination revealed a compound comminuted spiral fracture extending 
over about five inches of the lower third of the tibia. The medical 



Coo<^lc 



INDUSTRIAL ACOIDEMT COHHI&BIOH DECKIOlTO. 61 

evident^; showed that this fracture was due to the causes above described 
which were held to be the major and proximate cause of the fracture, 
compensation, on account of which, was accordingly denied. (See 
Spangler vs. QUpin, 2 Cal. I. A. C. 170, Harding vs. Los Angeles Can 
Company, 3 Cal. I. A. C. 371.) 



No. 9122— March 29, 1921. 
ARTHUR L. AVILLA, FLORENCE M. AVILLA abd GEORGIA B. .WILLA, 
MiNOBS, Bt MARY AVILLA, tiietb guardian ah litem and trustee, Appli- 
canU. vs. GEORGE H. SMITH and STATE COMPENSATION INSUR- 
ANCE FUND, Defendant. 

Dependenct — Intbelocutoby Decheb of Divorce Awarding Wife Aliuoni 
and custodt of two cnildben— tnibd child bobn to wife durino cohabi- 
TATION WITH Husband not Menmoneii — Thrbe Chii*een Totally Dependent. 

B. E. Pemberton, attorney, for Defendants, 
While working as tractor driver in the employment of defendant 
George H. Smith near Antioch on December 4, 1920, Joseph Avilla 
was caught in some moving machinery and suffered a fracture of the 
skull which proximately caused his death on December 8, The employee 
left surviving him Mary Avilla in whose favor an interlocutory decree 
of divorce "from said employee was rendered on November 10, 1920, 
awarding her the, care, custody and control of applicants Arthur L. 
Avilla and Florence M. Avilla, who were named as the minor children 
of said Mary Avilla and said employee, aged respectively seven and 
four years, together with the sura of $30 a month for the support and 
maintenance of these minor children. This divorce proceeding had been 
instituted by the wife in 1915, but was delayed in ita prosecution, the 
employee and his wife becoming reconciled and living together at inter- 
vals. On September 25, 1917, the applicant Georgia E. Avilla was 
bom to the wife, the employee thereafter leaving his wife to care for 
this child after putting the two older children in the care and charge of 
a third party to whom he paid $40 a month for their support, he occa- 
sionally however returning home to visit his wife and giving her money 
for the support of herself and the youngest child. There was evidence 
to the effect that the employee denied that he was the father of this 
child and that in speaking of his children to others he mentioned only 
the two older children. There was, however, no other evidence or sugges- 
tion of illegitimacy. It was held that after rendition of the interlocutory 
decree of divorce the wife of the employee was no longer dependent 
upon him for support to any extent within the meaning of the Work- 
men's Compensation Act but that under the provision of section 1962 
(5) of the Code of Civil Procedure of California, the youngest child 
' as well as the two other children were totally dependent. An award of 
a death benefit for total dependency was accordingly rendered in favor 
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of the three minor applieants, to be payable to their mother as guardian 
ad litem and trustee. (See London Guarantee and Accident Co., Ltd. vs. 
Industrial Accident Commission, 58 Cal. Dee. 393, 6 Cai, I. A. C. 196 ; 
Pacific Gold Dredging Co. vs. Industrial Accident Commission, 60 Cal. 
Dec. 656, 7 Cal. I. A. C. 259.) 



No. 9423— March 29, 1921. 
AUSTIN T. TDBB8 i 

Abisino out of Euployuent — Ai.tehcation Between Chauffeur and the 
Chauefeus of Anotheb Eufloyeb — Ihjuked by Chauffeub's UNJUsririED 

AaGBESBivENESs— Not Compensable. 

C. D. Mayer, attorney, for Applicant. 
On February 3, 1921, the defendant who was employed by applicant 
Austin T. Tubbs as chauffeur at San Francisco, parked the automobile 
at a certain space at the entrance of a store into which the employer 
proceeded for the transaction of business. On the withdrawal of the 
automobile which occupied the space adjoining that in which defendant 
had parted the machine he was driving, he parked in the space just 
vacated ; shortly thereafter the chauffeur driving the other automobile 
requested defendant to move again to the space which defendant had 
just vacated in order that the two machines could be parked as before. 
This the defendant refused to do because of an alleged custom amongst 
chauffeurs, whereupon the other chauffeur abused defendant with foul 
language and then walked away and began to talk to a third party; 
defendant approached the other chauffeur and demanded an apology 
which was refused with a threatening movement toward defendant who 
thereupon assaulted his antagonist; in the encounter which ensued, 
defendant was stabbed by his opponent. The Commission found from 
the evidence, including defendant's admission, that if defendant had 
endured his indignation without attempting to procure an apology, 
the affair would most probably have terminate<l without physical vio- 
lence. It was held that defendant's aggressiveness in seeking the 
apology was unjustified by the circumstances and was not occasioned by 
his duties as chauffeur and that the injury did not arise out of and 
was not proximately caused by the employment but resulted from an 
altercation which at the time of thd injury had become purely personal 
and independent of the employment. Defendant was accordingly 
denied compensation. 
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No. 8568— March 31, 1921. 



F. A. Devlin, attorney, for Applicant, 

T. W, Slaven, attorney, for Defendants. 
Applicant suffered an abdominal strain on February 15, 1918, and 
a bruise of his right shin on March 15, 1918, while working in the 
employment of defendant as machinist's helper at San Francisco. He 
filed application with this Commission for compensation on account of 
these injuries on August 28, 1920. At all times herein concerned 
applicant was a subject of-Austria, an enemy of this country in the 
recent war. No compensation having been paid or agreed to be paid 
within sis months prior to filing of application, the Coramisaion in 
Findings and Award rendered on November 6, 1920, held applicant's 
dainis to be barred by the statute of limitations prescribed by the 
Workmen's Compensation Act. Applicant's petition for rehearing was 
granted and further evidence received as to the merits of his claim for 
compensation on account of these injuries, it being held that under 
the provisions of section 354 of the Code of Civil Procedure of Cali- 
fornia that "when a person is an alien subject, or citizen of a country 
at war with the United States, the time of the continuance of the war 
is not part of the period limited for tixe commencement of the action," 
the period of limitation prescribed by the Workmen's Compensation 
Act does not begin to. run until the termination of the war, this code 
provision being entirely independent of and not nullifying or adversely 
affecting any Federal statutes or regulations which exert peculiar 
and special supervision over the rights of aliens during war. The 
evidence however failing to show that applicant had suffered any 
compensable disability as a proximate result of either injury, he was 
denied compensation on account of the claims assorted in this pro- 
ceeding. 
Rehearinq denieo. 



No. 8982— April 11, 1921. 

JOHN E. CARR. Applicant, va. COUNTY OF SAN MEGO and STATE COif- 
PENSATION INSUKANCE FUND, Defenaanti. 

Average BABNiNas— Superannuated School Tgacbbb not Eabninb as 

Teaches fob Two Yeabb and Sufpobted bt Intebbst on Investmbnts and 
Occasional Eabninob ab Election Clebk— Injobt While Seivino as Election 
Glebk — Eabnings ITixbd at Miniuuu. 

J. L. Kearney, attorney, for Defendant. 
The applicant suffered an injury to his shoulder by falling into a 
pit on premises used as election booth while he was serving in the 
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capacity of election clerk for defendant county of San Diego on May 4, 
1920, at San Di^o. He was at the time of this injury 72 years old and, 
although his occupation had been thak of school teacher, he was super- 
annuated and for two years had not engaged in that oecupation but 
was supported by income derived fi^ira investment of his savings and 
by earnings paid for services which he occasionally rendered as elec- 
tion clerk. No evidence was available as to any existing employment 
which in view of these circumstances was comparable to that in the 
course of which the injury occurred and which lasted 260 days in the 
year, nor was there any evidence that applicant's average weekly earn- 
ing capacity exceeded the minimum prescribed by the Workmen's 
Compensation Act. It was held that the income from investments did 
not constitute earnings within the Workmen's Compensation Act and 
that applicant's earning should be fixed at such minimum. 



No. 9113— April 13, 1921. 



Decided February 10, 1921 ; not reported. 

Civil No. 3880. District Court of Appeal, First Appellate District. April 13, 1921; 

PACIFIC TANK AND PIPE COMPANY and MANUFACTURERS' INDEM- 
NITY EXCHANGE, Petitioners, vs. INDUSTRIAL ACCIDENT COM- 
MISSION OF THE ST.\TE OF CALIFORNIA and JOHN A. SANDEN, 

Respondents. 



Wm. Kehoe, attorney, for Petitioners. 
A. E. Graupner, attorney, for Respondents. 
While working in the employment of defendant as carpenter at 
Oakland on August 26, 1920, the applicant, who was 60 years old, 
suffered a laceration of the left thumb which produced a permanent 
disability consisting of amputation of a portion of the distal phalanx 
of the thumb and a limitation of motion of the distal joint. The Com- 
mission, after considering the applicant's age and occupation and the 
nature of the permanent disability, decided that the permanent disability 
was 10 per cent of total, this percentage being computed by reference 
to a schedule which had been adopted by the Commission under the 
provisions of section 9 {b) 2 {11) of the Workmen's Compensation Act 
as a guide to assist in deciding such cases. After denial of defendant's 
petition for rehearing, the defendant insurance carrier applied to the 
District Court of Appeal for a writ of review, contending that the 
evidence was insufficient to establish such a high percentage of perma- 
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lient disability. But the petition was denied, the court holding that 
the evidence as to applicant's age, occupation and permanent disability 
was sufficient to sustain the Commission's finding. 



No. 8060— April 15, 1921. 
JOHN STBANAHAN, AppHoanl, vs. HOMESTEAD DEVELOPMENT COM- 
PANY AND CALIFORNIA CASUALTY INDEMNITY EXCHANGE, 
Defendanti. 



B. S. Pfund, attorney, for Defendants. 
On June 27, 1919, the applicant, who was employed by defendant as 
foreman at Coalinga, eut the middle finger of his right hand; the 
wound became infected and applicant suffered an extended disability 
which was prolonged beyond that which normally would have been 
caused by infection because of the influence of hyperthyroidism from 
which applicant was found to be suffering. The evidence showed that 
the heart symptoms attributed to the goiter must have preexisted the 
hand infection which caused an aggravation of the previously existing 
condition of the thyroid gland and that the pronounced symptoms 
due to the hyperthyroidism were precipitated by the infection. There 
was medical evidence also that applicant's exophthalmic goiter was 
gradually progressing prior to the injury and that without the injury 
disability would probably have resulted from the hyperthyroidism alone 
within a year. Applicant however had noticed no symptoms of hyper- 
thyroidism prior to the onset of the infection. It was held that the 
provision of section 3 (4) of the Workmen's Compensation Act that 
"in case of aggravation of any disease existing prior to such injury, 
compensation shall be allowed only for such proportion of the dis- 
ability due to the aggravation of such prior disease as may reasonably 
he attributed to the injury" applies only to an active and progressive 
disease preexisting the injury and not to a mere tendency or vulner- 
ability with reference to disease; that the applicant's exophthalmic 
goiter or hyperthyroidism prior to the injury was a mere potential 
thyroid disease and not a previously existing disease within the mean- 
ing of the quoted section and that therefore the disability suffered hy 
applicant should not be apportioned and part of it attributed to pre- 
existing disease and held not to be compensable but that the entire 
disability was a proximate result of the injury and was compensable. 
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L. A. No. 1247— April 15, 1921. 
MRS. WILLIAM P. DAVIDSON, also known mkbein as ETHEL McCOY, A 
MiNOB, BY GENBVA HLAKE, iieb huabdian ad litem, Applicant, vs. 
MARVIN LEE HARRISON and WILLIAM B. PAYNE, Copartnebs 
(EB THE NAME OP OMAR THEATRE. DefeadanU. 



Employee's Misconduct— Chobus Gibl Uai 
Violation of City Obdikancb and Employee's 
One-iiai.f. 

The applicant was employed by defendant as chorus girl in defend- 
ant's theatre at Los Angeles. Because of the danger of Are, an ordi- 
nance of the city of Los Angeles prohibited the use of open dames in 
theatres; in cooperation with the city fire department's endeavor to 
enforce rigid compliance with this ordinance the defendant employer 
had strictly forbidden the use of "sterno canned heat" by actors and 
other employees in the theatre building. Although knowing of the 
city ordinance and the employer's order and appreciating the purpose 
thereof and realizing the danger involved in the use of the prohibited 
open flame, applicant on arriving at the theatre some time prior to 
the commencement of her active services on July 17, 1920, in order to 
curl her hair in preparation for the afternoon's performance, lighted 
a can of sterno to heat a curling iron ; she accidentally overturned the 
can and the burning contents ignited her clothing as a result of which 
her hand was burned. It appeared that the means furnished by the 
employer for heating curling irons were inadequate for the purpose, 
for which reason it was contended that the employer impliedly per- 
mitted the use of the forbidden open flame in the dressing room. But 
it was held that the applicant's knowing violation of the ordinance 
and the employer's positive safety order constituted serious and wilful 
misconduct which proximately caused the injury and applicant's dis- 
ability indemnity was accordingly reduced one-half. 



No. 8647— April 15, 1921. 
A. L. HURST, A MiNOB, BV J. W. HURST, hi; 
vs. LOVELOCK LUMBER COMPANY 
INSURANCE FUND. Delendanta. 

Insubance CovEBAae— Policy Issued to Pabtnebbhip Covbbinq Its Inde- 
pendent CoNTBACT(«s With Intention That Contbactob Paeticipate in 
Pbemiou — Contbactob'9 Refusal to Participate — Cancellation of Covebaob 

AFTEB COBTtlACTOB'S INJUEY— CONTBACTOK NOT COVEBM>. 

F. J. Creede and TF. N. Mullen, attorneys, for Defendants. 

On June 9, 1920, the applicant suffered an injury to his left foot 
while cutting logs on the premises of defendant Lovelock Lumber Com- 
pany, a copartnership, at Lovelock, California, as independent con- 
tractor and not as an employee of said defendant copartnership within 
the meaning of the Workmen's Compensation Act, At the time when 
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applicaBt entered upon this work the defendant Slate Compensation 
Insurance Fund iaaued to tlie defendant copartnership a policy of 
insurance covering the partnership's liability to it« employees for com- 
pensation under the Worltmen's Compensation Act and also providing 
that "anything in this policy to the contrary notwithstanding, it is 
understood and agreed that contractors and subcontractors and their 
employees, while engaged in work for the insured named in this policy 
shall be deemed employees of the insured," it being intended by the 
defendants that benefits identical with those conferred by the Work- 
men's Compensation Act upon employees should be provided for inde- 
pendent contraetors engaged in work for the defendant copartnership. 
It was contemplated by the partnership that the applicant would reim- 
burse the partnership for such proportion of the premium as would 
be indicated by applicant's earnings under the contract. "When advised 
of the arrangement and applicant's proposed participation in insur- 
ance coverage, applicant refused to contribute toward the premium, 
stating that he did not care to pay for insurance. By oversight the 
policy was not altered until July I, 1920, when an endorsement signed 
by defendant Lovelock Lumber Company was countersigned by the 
defendant State Compensation Insurance Fund eliminating the above 
quoted provision from the policy as of March 26, 1920, the date of 
issuance of the policy. The application herein was filed on Sep- 
tember 20, 1920. It was Jield that since applicant was not an 
employee of defendant Lovelock Lumber Company within the meaning 
of the 'W^orkmen's CampQDsation Act, said defendant was not liable 
for compensation on account of said injury; that under the provisions 
of section 1559 of the Civil Code of California, which provides that 
"a contract, made expressly for the benefit of a third party, may be 
enforced by him at any time before the parties thereto rescind it," 
applicant under the circumstances involved in this case had acquired 
no indefeasible vested interest at the time of cancellation of the above 
quoted portion of the policy and that therefore the defendant insur- 
ance carrier was not liable to applicant on account of the claim herein 
asserted. 



No. 8583— April 15, 1921. 
JAMES R. ROSS, Applicant, 
ING COMPANY and 
GBANQE, Defendant/. 

Statute of Limitations— New and Furtheb Disabilitt^Obaoual Increase 

OF DlSABIUTT lir INJUBED ETE INCBEASE OP DlSABHJTY WiTHIN STATUTOBT 

PEBIOD COMFENSABLE. 

8. R. Pfund, attorney, for Defendant. 
While he was working in the employment of defendant as metal 
worker on September 8, 1919, at San Francisco, some molten metal 
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struck and injured applicant's right eye. No disability indeiimity was 
paid him on account of this injury but the eye was treated on behalf 
of the defendant insurance carrier until February 28, 1920, at which 
time vision in the eye was considerably affected. The employee filed an 
application on September 2, 1920, which in Findings and Award 
rendered on November 26, 1920, was held barred by the statute of 
limitations. On March 17, 1921, he filed another application setting 
forth that the degree of vision in the injured eye had continued to 
decrease. Further evidence was received from which it appeared that 
the permanent disability existing as a proximate result of the injury 
at the time of the lapse of the period within which the original appli- 
cation should have been filed consisted of reduction of vision in the 
injured eye to such point as would entitle the employee to indemnity 
for 65 weeks and that at the time of the hearing the condition had 
progressed to an apparently final stage which would entitle him to 
indemnity for 82 weeks. It was held that such increase in applicant's 
progressive disability constituted a new and further disability which 
was not barred by the statute of limitations. He was accordingly 
awarded indemnity for the diflFerence between the above two ratings or 
seventeen weeks. 



No. 9433— April 16, 1921. 



Jurisdiction — Intebstatb Commerce — GabfBnteb Repaimbo Bouadait 
Fence on Riqut of Way of Intebstate Railboad — :Outside: Comuibsion's 

JUBisbicnoN. 

Flatt Kent, attorney, for Defendant. 
On October 23, 1920, the applicant suffered an injury to his arm 
while engaged as carpenter with a gang traveling along the right of 
way of defendant railway company near Layton in the repair of a 
boundary fence. The evidence showed that this fence was a necessary 
part of the equipment of the main line of defendant's railway and 
that its maintenance was required in part to prevent obstruction or 
wrecking of interstate trains by live stock which might wander upon 
the track from properties adjoining the right of way. It was held 
that since the applicant's service at the time of the injury was inci- 
dental to the maintenance of an integral portion of the facilities then 
in use in interstate commerce, the applicant at the time of the injury 
was engaged in interstate commerce and that this Commission there- 
fore had no jurisdiction over his claim for compensation herein. (See 
Southern Pacific Company vs. Industrial Accident Commission, 174 
Cal. 19; 3 Cal. I. A. C. 519; Southern Pacific Company vs. /ndiwWal 
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Accident Commission, 174 Cal. 16; 3 Cal. I. A. C. 520; Southern 
Pacific Company vs. Industrial Accident Commission, 174 Cal. 8 ; 3 Cal. 
I. A, C. 521 ; Antonopoulos vs. Northwestern Pacific Railroad Company, 
4 Cal. I. A. C. 195; Grissinger vs. Southern Pacifi,c Company, 4 Cal, 
I. A. C. 354.) 



No. 9593— April 20, 1921. 



I Alcbbcation Pbb- 



Applicant was employed by defendant Great Western Power Com- 
pany as night cook at a construction camp near Belden. He had been 
instructed to feed only those individuals who presented an employment 
button or card indicating that they had a r^ht to board in defendant's 
diniDg room; by I'listom and general understanding it was also tbt- 
applicant's duty to exclude from the dining room or kitchen any one 
whose presence was prohibited or who was making a disturbance. The 
applicant's hours of duty were from 6 o'clock in the evening until about 
6 o'clock in the morning. He admitted that he did indulge in intoxicat- 
ing beverages on occasion and that about 5 o'clock on the afternoon 
of February 3, 1921, he took a drink of jackass brandy; that during 
the early part of the evening his employment involved no active duties 
and that he may have been asleep in the kitchen or have given the 
appearance of sleepitig in the course of the evening, as appeared from 
the evidence, since such conduct was entirely permissible so far as 
it did not interfere with the performance of active duties. At about 
3 o'clock in the morning of February 4 an individual entered the 
kitchen and asked for something to eat but, having no evidence of 
employment, the applicant ordered him out of the kitchen; an argu- 
ment ensued which led to a scuffle in the course of which applicant 
fell to the floor and suffered an injury to his right shoulder. Applicant 
denied that he was intoxicated at any time during the night and 
especially that he was at all under the influence of liquor at the time of 
or just prior to the altercation in question. The evidence indicated 
however that although the applicant may not at the time of the 
dispute have been intoxicated in any degree under any definition or 
standard which might be adopted es to that condition, nevertheless he 
was unduly irascible and unjustiflably disagreeable in his dealings with 
the intruder, due probably to his admitted indulgence in the above 
mentioned beverage shortly before going on duty and that with a 
proper performance of his duty and in the absence of such unwarranted 
manner of service, the intruder would most probably have been success- 
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fully ejected from the dining room without altercation or injury. It 
was held that the altercation in the course of which the injury occurred 
was precipitated by applicant's own unjustified aggressiveness and not 
by any proper or excusable manner of performing his duty and that 
therefore the injury did not arise out of the employment and was 
not compensable. 
Rehearing denied. 



No. 9210— April 21, 1921. 



Pboximatb Cause op Disability — Aoghavation of PsEESiaTiNO Hebnia — 
Appobtionment of Compensation Bbtweeb Injuby and Pbeexisting Condition — 
AwABP OF Tkbatmem Without Disability Indemnity. 

Walter J. O'Comwr, attorney for Defendants. 
On or about October 3, 1920, the applicant suffered the aggravation 
of a preexisting right inguinal hernia by lifting heavily in the course 
of his employment as molder by defendant at Richmond. The evidence 
showed that, notwithstanding the prior condition, the strain to which 
applicant was subjected was of sufBeient severity to constitute a factor 
of some causative influence in producing the complication which caused 
a disability and required an operation. It was held that the burden 
of liability should be apportioned between the industry and the 
employee, and applicant was accordingly awarded the cost of treatment 
without indemnity for any of the disability suff^ed after the injury 
was sustained. 

No. 9140~April 22, 1921. 



.TuBisDicTioN — Interstate Commebce — Ikjuby While Handuno Timbebs fob 

CBEOSOTING TiMBEBB USED FOB MAINTENANCE OF INSTBVMBNIAUTIEB OF INTER- 
STATE Commerce — Employee Not Enoaoed in Intebstatb Comuebce at the 
Time of Injuby. 

A, A. Montague, attorney, for Applicant. 

A. L. Clark, attorney, for Defendant, 
On November 22, 1920, the applicant, a laborer employed at Oakland 
by defendant, suffered an injury to his right hand when it was caught 
between timbers which he was unloading from flat ears into smaller 
ears preparatory to subjecting them to the process of creosoting. The 
plant in ^ich the employee was thus regularly employed was main- 
tained and operated by defendant for creosoting all timbers used for 
defendant's railroad construction and repair work in northern C^li- 
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fomia. The timbers thus prepared accordiog to defendant's cUBtomary 
practice were used indiscriminately in maintaining portions of defend- 
ant's railroad devoted to intrastate commerce exclusively and portions 
devoted to both interstate and intrastate commerce. The timbers 
causing the injury, however, were part of a shipment of several ear- 
loads which prior to the injury had been planned for and at the time 
of and after the injury were exclusively used in the replacement of the 
flooring of a culvert located near Los Molinos on the main line of 
defendant's railroad and devoted in large part to interstate commerce 
such repair work being necessary for the maintenance of such com- 
merce ; for several days before and after the injury the creoaoting plant 
was used exclusively for the preparation of timbers employed in this 
particular repair work. It was held that, notwithstanding the fact ol 
the intention to use and the actual ultimate use of said timbers in 
interstate commerce, the handling of said timbers within the plant and 
the operation of the plant itself were not so directly, closely and 
immediately connected with interstate commerce as substantially to 
form a part thereof, and that therefore the applicant's claim for com- 
pensation on account of said injury was within the jurisdiction of this 
CommiBsicm. 

Rehkabjng denied. 

Writ op review denied by supreme court, 

"Writ op certiorari denied by united states supreme court. 



No. 8860— April 22, 1921. 
JOHN VAN OOBTEN. Applicat 
PANY, B. M. McCANN . 
FUND, Defendants. 



Joseph A. Garry, attomey, for Applicant. 

Peter A. Breen, attorney, for Defendant McCann; F. J. Creede 
and B. E. Pemherton, attorneys, for Defendants. 
On September 11, 1920, the applicant sustained injuries to his feet 
and right wrist when he fell from a ladder while cleaning a skylight in 
the course of his employment by defendant, E. M. McCann, as window 
washer at San Francisco. For several years prior to September 2, 1920, 
the employer had been insured by defendant State Compensation 
Insurance Fund against liability under the Workmen's Compensation 
Act. On expiration of the existing policy on the last mentioned date, 
the insurance carrier sent to the employer a document entitled "Con- 
ditional policy of Insurance" which purported to insure the employer 
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for one year from date of expiration of the former policy, provided 
the employer within ten days paid the deposit premium. At that time 
there was due to the employer from the insurance carrier on account 
of the prior insurance policy a dividend in a sum smaller than the 
amount of the deposit premium, this sum, however, not bein^ deter- 
mined until the iasuranee carrier should audit employer's pay roll for 
the preceding year. It appeared that in former years this aadit had 
been made by the insurance carrier within ten days from expiration of 
the old policy and that on information as to the amount of such divi- 
dend, the employer had customarily remitted to the insurance carrier 
tile difference between the dividend and the deposit premiiun on the 
new policy. At the time of the proposed renewal of September, 1920, 
however, the insurance carrier's audit was delayed beyond the ten-day 
period and the employer, not reading the conditional policy carefully 
and not complying with additional notice sent to him by the insurance 
carrier within the ten days, waited for such audit and for information 
as to the amount of the dividend in order that he might remit to the 
insurance carrier only such balance as might be due for the deposit 
premium, and accordingly did not pay such deposit premium within 
the- ten days. It was contended on behalf of the employer that the 
policy being ambiguous as to whether the payment of the deposit 
premium within the specified period was a condition precedent or a 
condition subsequent, or whether the policy should become void on the 
first or the tenth day, it should under well settled legal principles be 
construed against the insurance company and that therefore it effected 
insurance coverage including the date of the injury. But it was held 
that the sending of the conditional policy constituted an offer to the 
employer to renew the insurance for another year, which offer was to 
be accepted by the employer's payment of the deposit premium within 
ten days and that in the absence of any signification by the employer of 
his acceptance of such offer and in the absence of any consideration for 
any promise to insure for the ten days, the offer contained in the pro- 
visional policy lapsed at the expiration of that period, leaving no 
contract of insurance in effect since the lapse of the former policy. 
An award of compensation to which applicant was entitled on account 
of his injury was accordingly rendered against the defendant employer 
alone and the defendant State Compensation Insurance Fund was 



Rehearing denied. 
Writ of review denied. 
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No. 8808— April 22, 1921. 
TERESA SARTORI Anr CAROLINE B. SARTORl, JOHN SARTORI ino 

DOSI SARTORI. UINORB, BT THEIB GUABDtAN AD LITEM AND TBUSTBB, 

TERESA SARTORI, ApplicanU. vs. ENGEL8 COPPER MINING COM- 
PANY, Defendant. 



t CONTBACTOK — PABTNEBS DOINO MiNE WORK AT SPECiriED PRICE 

PEB LiNEAB Foot — Mine Owheb's Control Limited to Eneobcemekt or Speci- 
fications OF Contract — ^Not Employuent. 

8. D. Leipsic, attorney, for Applicants. 

Redman and Alexander, attorneys, for Defendant. 
On September 21, 1920, Martin Sartori, respectively husband and 
father of the applicants, was killed by a dynamite explosion while 
engaged in driving a level in defendant's mine at Engelmine. He and 
three others were engaged in this work under a written contract 
signed by themselves and defendant, providing that for a specified 
price per linear foot they were to drive a level of specified dimensions 
a distance of approximately fifteen hundred feet on lines laid out by 
defendant's engineer and to do all work in a miner-like manner satis- 
factory to defendant, to furnish all powder, caps and fuse and all 
labor, to do all mucking, to deliver all muck to the bin and put down 
track on grade and pipe and to discharge any employee who was 
unsatisfactory to defendant which was to furnish all tools and materials 
other than powder, caps and fuse which were to be sold by defendant 
to the contractors at specified prices ; defendant agreed to deliver sup- 
plies at a certain station and to keep the muck from the bin after a 
skip had been installed and guaranteed the contractors wages of $5 a 
day for miners and $4'.50 a day for muckers and reserved the right to 
cancel the contract if the contractors did not make suflScient progress 
to equal the guarantee. The only control exercised by defendant over 
the work prosecuted under this agreement was frequent inspection by 
defendant's representative to determine whether the lines designated 
by defendant were being followed and the work w;is being done in 
accordance with specifications and requirements of the agreement; 
the contractors refused to follow defendant's suggestions as to particu- 
lar methods of prosecuting the work ; by agreement among the contrac- 
tors themselves their personnel was changed on several occasions, 
defendant requiring performance of the terms of the contract without 
reference to the identity of the individual contractors. The men 
engaged by the contractors to work in conjunction with themselves in 
carrying on the operations provided for in the agreement were engaged 
and entirely controlled by the contractors and were paid directly by 
defendant which charged such payments against the amounts due 
the contractors under the contract. It was held that at the time of the 
injury the deceased was an independent contractor and not an employee 
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within the meaning ot the Workmen's Compensation Act. The appli- 
cants were accordingly denied compensation. (See Atkanasiou vs. 
Rolandi, i Cal. I. A. C. 184 ; FUckinger vs. Industrial Accident Com- 
mission, 58 Oal. Dee. 374; 6 Cal. I. A. C. 169.) 



No. 9094— April 22, 1921. 
CAr>AVERAS COPPER COMPANY and STATE COMPENSATION INSUR- 
ANCE FUND, Applicant), va. AT.ICE M. KINGSBURY, SARAH A. 
KINGSBURY AND CECIL R. KINGSBURY and ALFRED L. KINGS- 
BURY, MmoBS, BT SARAH A. KINGSBURY, tbbib quabdian ad litem, 
and MARGIE KINGSBURY, uinob, by ALICE M. KINGSBURY, heb 
(iUABDiAN AD LITEM, DefendanU. 

Dependency— U NOT vOBCED DESEitrED Wipe Totally Dependent — Consobt 
iLiJciTLY Cohabitino With Empiayee Not Dependent — Minor Dauoiiteb of 
Consort Living jn Good Faitu in Employee's Household 1'otallt Dependent — 
Death Benefit Appobtioned. 

W. J. O'Connor, attorney, for Applicants. 

VJtas. T. Kenfield, attorney, for Defendant Sarah A, Kingsbury? 

C. P. Kendon, attorney, for Defendant Alice M. Kingsbury. 
On September 30, 1920, Asa Kingsbury was killed by being gassed 
while endeavoring to rescue a fellow employee from a burning mine 
at Copperopolis, where he was employed as brakeraan by the applicant 
Calaveras Copper Company. He had duly married defendant Sarah 
A. Kingsbury in June, 1887, and had deserted her in 1905, without 
justification and without her consent at that time or thereafter. De- 
fendant Alice M. Kingsbury testified that the employee was married 
to her at Leavenworth, Kansas, by a judge before whose court a divorce 
had been obtained by the deceased from defendant Sarah A. Kings- 
bury, witness keeping the certificate of marriage at Copperopolis where 
she and the employee lived together but it being stolen in 1912. It 
appeared that defendant Alfred L. Kingsbury, the sixteen year old son 
of deceased and his deserted wife, was living with his mother at the 
time of the fatal injury herein and that three children of defendant 
Alice M. Kingsbury by a divorced husband had lived with the employee 
as members of his household, one of them, the defendant Margie Kings- 
bury, being still a minor at the time of the fatal injury. Further 
evidence introduced after investigation of the alleged divorce of dece- 
dent's deserted wife and his marriage to defendant Alice M. Kings- 
bury failed to disclose any corroboration of these matters or any indi- 
cation that the deceased was not legally liable at the time of his injury 
for the support of his deserted wife. It was held that the evidence 
was insufficient to establish that at the time of the injury defendant 
Alice M. Kingsbury was dependent upon the employee for support to 
any extent within the meaning of the Workmen's Compensation Act; 
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that at said time defendant Sarah A. Kingsbury was his widow and 
that he was legally liable for the support of her and their minor son 
defendant Alfred L. Kingsbury who were totally dependent upon him ; 
and that defendant Margie Kingsbury, decedent's stepchild, was at 
the time of his injury a member of his household in good faith and 
was totally dependent upon him for support. It was the judgment 
of the Commission that the death benefit should be apportioned equally 
among said three beneficiaries, the payments due defendant Alfred L. 
Kingsbury to be paid to his mother Sarah A. Kingsbury as his guardian 
ad litem and trustee and the payments due to defendant Margie Kings- 
bury to be paid to her mother Alice M. Kingsbury as her guardian ad 
litem and trustee. 



No. 9531— April 23, 1921. 



SAR^m NOHTO.V, Aiipliiant, \». 
INDEMNITY t'OMI'ANY 

Defendant!, 



1 BxpuHUJ 



H. H. Beggs, attorney, for Defendants. 
The applicant was employed by defendant Bank of Italy as depart- 
ment manager from February, 1920, until January, 1921, her services 
being rendered in a room on the third floor of the Bank of Italy build- 
ing at San Francisco. In order properly to ventilate this room in 
which several other employees also worked, the upper sash of a window 
was kept open and through it a draught was produced by the frequent 
opening of a door, applicant's desk being situated in the course of this 
draught and near a steam radiator. Applicant testified that she suf- 
fered the first symptoms of cftryza or cold in the head in April, 1920, 
the symptoms recurring at irregular intervals during the entire period 
of her employment which terminated because of disability produced by 
the complaint. NotwithHtanding the exposures to which applicant 
attributed the complaint, the Commission followed the previously 
established rule that sucih diseases, being dependent largely upon syste- 
mic conditions of the individual and being precipitated by infection 
from sources not definitely ascertainable, do not constitute industrial 
injuries and therefore held that the evidence was insufficient to establish 
that the disease complained of arose out of the employment or was 
proximately caused by it. {Smith vs. McPhee Stevedoring Co., 1 Cal. 
I. A. C. 197 ; Decormier vs. Western Indemnity Co., 2 Cal. I. A. C. 
"56; Douglass vs. New York Motion Picture. Corporation, 3 Cal. I. A. 
C. 183 ; Hoefer vs. Matson Navigation Co., 3 Cal. I. A. C. 194 ; Villet 
vs. Nevada-California Power Co., 3 Cal. I. A. C. 362.) 
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No. 9192— April 23, 1921. 



B. E. Pemberton, attorney, for Defendant. 
Defendant C. E. Johnson was engaged in the business of hauling 
lumber under contract for Paskenta Lumber Company from its saw mill 
near Paskenta to a box mill at Coming, the lumber so delivered being 
placed on a rack from which it would be removed by the box mill's 
employees before another load could be so delivered. September 6, 
1920, being a holiday, the box mill was closed although the saw mill 
continued in operation; in the ab.^ence of employees of the box mill 
to unload the rack, defendant Johnson, would be unable to make his 
usual delivery without engaging the services of a man to assist him 
in unloading the rack; being unwilling to engage such assistant, he 
was contemplating no trip to Corning on the holiday. Applicant desir- 
ing to go from the saw mill to Corning on that day and there being 
no means of transportation between the saw mill and Paskenta en 
route to Coming other than rides on lumber trucks given gratuitously 
to pedestrians, applicant proposed to defendant Johnson to assist in 
unloading the lumber rack if Johnson would make the trip in order 
that applicant might ride with him. Johnson assented to this arrange- 
ment; while applicant was riding with him between the saw mill and 
Paskenta, the truck went over a grade and applicant was injured. It 
was contended that at the time of the injury the applicant was work- 
ing in the employment of defendant Johnson, the transportation being 
the consideration or wages agreed to be pjiid for the work of unloading 
the himber rack and that therefore defendant State Compensation Insur- 
ance Fund, insurance carrier for defendant Johnson, was liable to appli- 
cant for compensation on account of the injury. But it was held that 
the relationship of employee and employer did not exist between appli- 
cant and defendant and that therefore applicant was not entitled to 
compensation on account of the claim herein asserted. 



No. 9524— April 23, 1921. 



B ^TNA LIFE 
1 Gbadtjally Pboduced by Repeated 



C. D. Mayer, attorney, for Defendants. 
The applicant, who was twenty-one years old, had worked for about 
a year and a half as auto truck driver in a coal yard, the duties of his 
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employment involving the loading and unloading of sacks of coal 
weighing abdut one hundred pounds, the filling of sacks with coal and 
the shoveling of trnlk coal from freight cars, etc. Prior to engaging 
in this employment he had worked for fifteen months at light lathe 
work in shipyards; he disclaimed any trouble in the inguinal region 
prior to March 9, 1921, when he felt a sensation of weakness in the left 
groin, unaccompanied by pain or any nausea, while performing the 
usual act of lifting a one hundred pound sack of coal from the ground 
on which he was standing to the bed of a truck forty inches high by 
lifting the sack first to his knee and then by aid of the knee and arms 
throwing it upward into the truck. He handled five or six more sacks 
in this way and then reported the matter to his superior who directed 
him to drive the truck and leave the loading to another. Applicant 
accordingly drove the truck and desisted from further heavy work on 
that day and physical examination the next day revealed a left inguinal 
hernia and a patulous ring on the right side. At no time following 
the incident in question did applicant suffer any of the symptoms 
characteristic of traumatic hernia, nor did he suffer any particular 
discomfort other than possibly a dull pain at night; the hernia was 
freely movable and absolutely without tenderness or discoloration. It 
was contended on behalf of defendants that applicant's preexisting 
defective condition of unusual susceptibility to hernia and not the repe- 
tition of the strains involved in the handling of the sacks of coal, which 
continued during only about a half of applicant's working day, was 
the major cause of the hernia which should therefore not be held com- 
pensable. But it was held that the applicant's predisposition or vul- 
nerability was not the major factor in the production of his hernia 
which was produced by the repetition of strains incidental to the heavy 
work involved in his employment and was therefore compensable. (See 
Anderson vs. Bealy-Tibbitls Construction Co., 6 Cal. I, A. C. 222; 
Marshall WB. National Smelting Corporaiion, 7 Cal. I, A. C. 134; 
Origsby rs. Shell Oil Company of California, 7 Cal. I. A. C. 183.) 



No. 9440— April 25, 1921. 



Abisino Out of E m plot mbnt— Employee Occuptino Emplotbb's Bunkkousb 
AB Only Availaule yuABTEita— Injuhv While Asleep by Wbeck of Passing 

Cab — CUMPENSABLB. 

H. L. Qreen, attorney, for Defendant, 
Applicant was employed by defendant as carpenter at its construc- 
tion camp near Belden. The defendant provided a bunkbouse at camp 
which was available to the employees for the use as sleeping quarters 
and which the inclemeney of the weather required them to adopt for 
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that purpose because of the absence of any other suitable accommoda- 
tions in the vicinity. While applicant was asleep in the'bunkhouse at 
about i o'clock on the morning of October 2, 1920, a car descended an 
inclined railroad a short distance from the bunkhouae, struck another 
ear and caused a journal box to crash through the side of the building 
and strike applicant on the forehead and produce a fracture of the 
skull and concussion of the brain. It was held that since the circum- 
stances of the employment retiuired applicant to occupy the bunkhouse 
and notwithstanding that he was neither on duty nor subject to call 
to perform duty at the time of the accident, the injury resulted from 
a special exposure to which he was subjected by reason of the employ- 
ment and was therefore compensable. (See Makoney vs. Sterling 
Borax Co., 2 Cal I. A. C. 700; Sam vs. Robert Skerer & Co., 3 Cal. 
I. A. C. 99; lentzsch vs. Southern Pacific Co., 6 Cal. I. A. C. 158; 
Oemhardt vs. Industrial Accident Commission, 6 Cal. I. A. C. 166; 
lAndgren vs. Pacific Lumber Co., 7 Cal. I. A. C. 99; Pierson vs. De 
Laveaga, 7 Cal. I. "A. C. 180.) 

Settlement agreement approved. 



No. 8460— April 25, 1921. 
THOMAS J. JORDAN, Applicant, vs. THE THIBL DETECTIVE SERVICE 
COMPANY AND THE MOUNTAIN COPPER COMPANY, LIMITED, 

Defendants, 

Identity of Emploteb— Guahd Appointed by Agency and Paid and Con- 

TBOLLED BY AoENOI AND COMPANY JOINTLI— SEBVICBB ON PBEHISBS OF COK- 

I'ANY — Joint Bmpuitment. 

Arthur Jod, attorney, for Defendant. 
On September 11, 1917, the applicant suffered an injury to his 
left foot when it was crushed between the cable and the roller 
on the track of a skip in which he was riding in the course of 
his employment as guard at the plant of defendant The Mountain 
Copper Company, Limited, hereinafter referred to as the Company, at 
Iron Mountain, It appeared that this defendant, needing protection 
of its property and employees against attacks which were threatened 
by enemy agencies during the recent war, applied to defendant The 
Thiel Detective Service Company, hereinafter referred to as the Agency, 
for guards for this purpose. An arrangement was made between the 
two defendants whereby the Agency supplied the desired number of 
guards at $6 a day each ; the Company furnished the necessary trans- 
portation, lodging and board and gave directions to the Agency's 
captain of the guards who in turn directed the guards; the Company 
checked the time sheets in order to verify the charge made for the 
service rendered and had the right to require the captain to discharge 
any unsatisfactory guard. Pursuant to this arrangement the appli- 
cant, who was already employed by the Agency as ga&td at another 
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place, was appointed to serve on the Company's premises at a cash wage 
of $4 per day which was paid to him by the Agency. It waa under- 
stood that each such transfer by the Agency of any of its employees 
from one guard service to another waa a discharge and a rehiring for 
the specific job and that if the Company had procured applicant's dis- 
chai^e from the service at Iron Mountain, he may or may not have 
been reappointed for further service with the Agency. Under the 
authority of Envployers' Liability Assurance Corporation vs. Industrial 
Acddent Comrmssion, 179 Cal. 432, 5 Cal. I. A. C. 227, it was held 
that in the service in which applicant was injured he waa employed 
jointly by both defendants. An award was accordingly made against 
them and each of them. 

Settlement aqbeembnt approved. 



No. 3019— April 25, 1917. 



(This ease will be found reported in 4 Cal. I. A. C. 95. In proceed- . 
ings on writ of review issued by the Supreme Court of California, the 
Industrial Accident Commission, after rendition of the decision of the 
United States Supreme Court in the case of Southern Pacific Company 
vs. Jensen, 224 U. 3. 205, as to jurisdiction over maritime injuries 
confessed error and the award was annulled without opinion. As 
appears in the opinion here reprinted, proceedings were then commenced 
in the Federal Courts in Admiralty.) 

United States Supreme Court. 

(42 Sup. Ct. Rep. 89.) 

WESTERN FUEL COMPANY vs. GARCIA. 

No. 28. October term, 1921). 

[1] Admibalty — Mabitime Law Give» no Action for Death. — No suit to 
recover damaces for tbe death of a human being caused by negligence can be main- 
tained .in the admiralt; conrts of the United States, under the general maritime 
law. since such law applies the same rule for the sea which applied on land, and, 
at the common law, no civil action would lie to recover such damages. 

[2] Admiralti— Can Give Damages fob Death on Wateb in State Allow- 
ing Such Dauaoes, — Where death occurs on naviRable waters from a maritime 
tort commiUed on such waters within a state whose statutes gi\e a rljtht ot action 
for death b; wroUEfnl act. admiralty courta will entertain a libel tn peraonam for 
the damages suatained by those to whom the right is given, since the subject is 
maritime and local in character, and a modiflcation to the rule applied when 
following the common law does not materially prejudice the characteristic features 
of the general maritime law nor interfere with ita uniformity. 

(31 Courts — Rbcovbbt ¥oa Death Govhined bt Limitation in Law of State 
GiviNO RiuHT.^The right to maintain a libel in admiralty for the death caused 
by a maritime tort in navigable waters within the state giving a right of action for 
such death ia aubject to the state statute limiting the time within which such action 
may be brought, and therefore a liliel for death caused in California cannot be 
tnatntained. unless begun within a year after the right of action accrued, under 
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Code Civ. Proc. Cal. Seo. aiO. limiting actions for deatli caused by wrongful act 
lo one ypai-. 

On a certificate from and writ of certiorari to the United States Circuit Court 
of Appeals for tbe Ninth Circuit. 

Libel by AqIodc Garcia, as ndministrator of the estate of Mauuel Souza, deceased, 
agai)i£t the Western Fuel Company. Tbe District Court rendered judgment for 
the plaintiff, and defendant appealed to the Circuit Court of Appeals. After 
questions were certified to the Supreme Court, that court directed the cause to be 
sent to it for determination as If on appeal. Judgment of the District Court 
reversed, and cause remanded, with instructions to dismiss the libel. 

For opinions of (he Circuit Court ot Appeals, see 250 Fed. S17, 167 C. C. A. 
145; 2G0 Fed. 839. 

For Petitioner — Jo»eph F. Hurray, 'Siirmaa FUcber, Ira S. Lilliet and Hobert M. 
McVormick. 

For ilespondent— -Henry Heidvlbcrg, Cliristoph(^ M. Bradley, and Warren H. Pill*- 

Mr. Justice Mclteynolds delivered the opinion of the Court. 

The Circuit Court of Appeals certified certain questions for instruction and 
thereafter we directed that the cause be sent here for determination as if upon 
appeal. Judicial Code, Sec, 239 <Conip. Ct. Sec. 121G). 

Manuel Souza, a citizen and resident of California, was instantly billed, August 
5, 1916, white employed as a stevedore by the petitioner and at work in the hold of 
the Tancred. a Norwegian vessel under charter to it, then anchored in San Francisco 
Ba; and discharging her catgo. The libel alleged that the injury was caused by 
coal negligently permitted to fall from a steel hoisting bucket. 

Relying upon the California Workmen's Compensation Act of 1913 <St. 1913. 
p. 279), the Industrial Accident Commission granted an award in favor of the 
widow and children, which the Supreme Court of tbe state annulled August 6, 
1917 — a year and a day sutiaequent to the death. 

Shortly thereafter — August 21st — the widow and children began an admiralty 
suit in personam against the petitioner in the United States District Court, Northern 
District of California, wherein they alleged that the accident resulted from its 
negligence and prayed for damages. T.^ter respondent, having t)een appointed 
adminislmtor, filed an amended libel with like allegations and prayer, and upon 
this the cause was ultimately tried. Petitioner denied liability and relied 
upon section MO, subsection 3, California Code of Civil Procedure, which requires 
that an action for damages consequent upon death caused by wrongful act, or 
n^ligence shall be brought within one year. 

The District Court held in favor of the administrator and awarded substantial 
damages ; the Circuit Court of Appeals has sent up the whole cause under our 
direction. 

[1] It is established doctrine that na suit to recover damages for the death of 
a human being caused by negligence, may be maintained in the admiralty courts of 
the United States under the general maritime law. At the common law no civil action 
lies for an injury resulting from death. The maritime law as generally accepted bj 
maritime nations leaves the matter untouched and in practice eadi of them has 
applied the same rule for tbe sea which it maintains on land. The HarritbitTS. 
119 U. S. 204, 213, 7 Sup. Ct. 140, 30 Ij. Ed. 358; The Alagka. 130 U. S. 201, 
200. 9 Sup. Ct. 461, 33 L. Ed. 923 ; La Bourgogne. 210 U. S. 96, 138, 139, 28 Sup. 
Ct. 064. 52 L. Ed. 973. 

How far this rule of nonliability adopted and enforced by our admiralty courts 
in the absence of an applicable statute may be modified, changed or supplemented 
by state legislation has been the subject of consideration here but no complete 
solution of the question has been announced. 

In Coolcii vs. Board of Wardena, 12 How. 299, 13 I* Ed. 996. and Ex parte 
McHiel, 13 Wall. 236, 20 L. Ed. 624, the power of a state to legislate concerning 
subjects maritime in their nature was under discussirai, end it was pointed out 
that as to certain local matters a state statute may grant rights which will be 
enforced In an admiralty court. 

In American Steamboat Co. vs. Chace, 16 Wall. 631. 532, 21 L. Ed. 360, the 
decedent was killed on navigable waters within Rhode Island. Relying upon the 
death statute of that state bis administrator sued and recovered in one of its courts. 

IC 



INDDSTBIAL ACCIDENT COMMISSION DECISIONS. 81 

This court affinued the judgraent. Whether an admiralty court could have enter- 
tained a proceediiig baaed upou the statute was mooted but not determined. 

8herlock ts. AlUng, 93 U. 8. 9&, 23 L. Ed. 810. arose out ot a eotllBion belweeu 
steamboats an the Ohio river within the limits of Indiana whose Klatute gave a 
right of action For death caused by wrongful act, and a recovery iu the state court 
was affirmed here. The defense rested primaiily upon the erroneous theory that the 
statute encroached upon the commeiciul |>owerB of CkHigresa. There was no 
discuHiiou of the point now directly presented. In Butler vs. Botlon, etc., Steant- 
»hip Co., 130 U. S. 557. 558, 9 Sop. Ct. till, 82 L. Ed. 1017. the point was raised 
but left without expression of opinion. 

The Bamitton, 207 U. 8. 398, 406, 28 Sup. Ct. 133, 52 L. Ed. 2fl4. an admiralty 
proceeding for limitation of liability, affirmed the validity of claims for damages 
resulting from death at spb based upon the statute of Delaware where the vessel's 
owner had been incorporated. 

The inferior federal courts on the admiralty side have enforced rights of action 
based upon death statutes holding they had jarisdiction as the claims grew out of 
torts on navigable waters and were maritime in their nature. The City of fioncdlk. 
(D. C.) 55 Fed. 98. and the cases cited. See also Hughes on Admiralty (2nd ed.) 
pp. 228, 230, el »eq. 

In Southern Pacific Co. vs. Jenien. 244 U. S. 205. 37 Sup. CI. 5^4, «1 I... Ed. 
lOeC, L. B*. A. 191SC. 451, Ann. Cas. 1917E, 000. Chelenti* vs. Lackenbark 
Steamship Co.. 247 V. S. 372. 38 Sup. Ct. SOI. 62 h. Ed. 1171, Union Pi*h Co. 
VH. Erickton, 248 U. S. 308, 39 Sup. Ct. 112. BS L. Ed. 261, and KnitkerbockeT 
lee Co. vs. Stewart, 25S U. S. 149, 40 Sup. Ct. 438, 64 L. Ed. 834, 11 A, I.,. R. 
1145, we have recently discussed the theory under which the general maritime law 
became a part of our national law and pointed out tbe inability of the states to 
change its general features so as to defeat uniformity — but Ihe power of a state 
to make some moditications or supplements was affirmed. And we farther held 
that rights and liabilities in respect of torts upon the Rea ordinarily depend upon 
the rules accepted and applied in admiralty courts which are controlling whenever 
suit may be instituted. Under this view, American Steamboat Co, vs. Chace 
and Sherlock vs. Allino support the right to recover under a local statute in an 
admiralty conrt for deatii occurring on navigable waters within the state when 
caused by tort there committed. 

[2] As Ihe logical result ot prior decisions we think it follows that where 
death upon such waters follows from a maritime lort committed on navigable 
waters within a state whose statutes give a right of action mi account of death 
by wrongful act, the adiniralty courts will entertain a libel in personam for Ihe 
damages sustained by those to whom such right is given. The subject is maritime 
and local in character and the specified modification of or supplement to the rule 
applied in ndmiralty courts when followina the common law, will not work material 
prejudice to the characteristic features of tbe general maritime law, nor interfere 
with tbe proper harmony and uniformity of that law in its international and 
interstate relations. Southern Pacific Co. vs, Jensen, tupra. 

131 The California Code of Civil Procedure, section 340, prescribes one year as 
the period within which an action for death, caused by wrongful action or negligence 
shall he brought. It is admitted that under the circumstances here presented suit 
against petitioner if instituted in a court of that state would have been barred, and 
we are of opinion that tbe same limitation must be enforced in respect of Ihe admiralty 
proceeding. It was so decided in The Harritbtirg, 119 U. S. 213, 214, 7 Sup. Ct. 140, 
30 L. Ed. 358, a proceeding in rem begun in the United States District Court, East- 
ern District of Pennsylvania. The steamer belonged to the port of Philadelphia 
where she vbm duly enrolled and the accident occurred upon navigable waters within 
Massachusetts. The Pennsylvania statute [)ermitted suit for damages resulting from 
death and provided that "the action shall be brought within one j'ear from the death, 
and not thereafter." The Massachusetts statute provided that in case of death result- 
ing from the wrongful action ot a corporation, the esecotor might recover by indict- 
ment a fine not exceeding 35,000. and further, that indictments against a corporation 
for loss of life shall be prosecuted within one year from the injury causing the death. 
Through Mr. Chief Justice Waite. this court said: 

"The statutes create a new legal liability, with the right to a suit for its enforce- 
ment, provided the suit is brought within twelve months, and not otherwise. Tbe 
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time within which Bncb suit must be broneht operates ab a limitatioii ot the liabilitj 
itself as created, and not of Ihe remedy nJone. It is a t'onditioo attached to the right 
to sue at all. No one will pretend that the suit in PennBj'lvaDia. or the IndictmeDt 

in Masaachusetts, could be maintained if brought or found after the expiration 
of the year, and it would seem to bp clear that, if the admiralty adopts the 
statute as a rule of right In be administered within its own jurisdiction, it must 

take the risht anbject to the limitations which have been made a part of its existence. 
t matters not that no rights of innocent parties have attached during the delay. 
Time has been made of the essence of the right, and tlie right is lost if the time 
is disregarded. The liability and the remedy are created by the same statutes. 
and the limitations of the remedy are, therefore, to be treated as limitations of 
the rijeht." 

See also Davit vs. Miltt, 194 U. 8. 451. 453. 24 Sup. Ct. 6e2. 48 L. Ed. 1067, 

"An act relating to the maintenance of actions for death on the high seas and 
other navigable waters," approved March 30, 1920 (chapter HI, 41 SUt. 537). 
gives a right of action for damages resulting from death caused by wrongful act, 
neglect or default occurring on (he high seas beyond one marine league from the 
shore. It expressly directs : 

"Hiat the proiisions of any stale statute giving or regulating rights of action or - 
remedies for death shall not be affected b; this act. Nor shall this act apply to 
the Great Lakes or to any waters within the territorial limits of any state, or 
to any navigable waters in the Panama Canal Zone." Section 7. 

In the present cause Ihe District Court rightly assumed jurisdiction of th« 
proceedings, but erred in holding the right of action was not barred under the 
state statute of limitation. Accordingly, its judgment must be reversed and the 
cause remanded there, with instructions to dismiss the libel. 

Reversed. 

No. 9244— April 26, 1921. 
MRS. M. A, STARK, Applirant. va. THE SACRAMENTO VAT.I.RT SnOAH 
COMPANY, A coBPORATiopj. THE HAMII/TON I4AND COMPANY, A cob- 

POBATioN, AND MRS. R. IIIIBEltT, DffmtdanU. 



John R. Robinson, attorney, for Applicant. 

6uy R. Kennedy, attorney, for defendant Mrs. R. Hubert. 
The applicant was employed by defendant Mra. R. Hubert as cook 
at "Shot-Over Inn" at Hamilton City. On November 26, 1920, a fire 
broke out in the inn ; one of the boarders informed applicant that Miss 
Hubert, the employer's daughter who was left in charge of the Inn 
during the employer's absence, wanted her to assist in fighting the fire. 
While doing so the applicant bruised her right hand by striking it 
against a door while operating a fire extinguisher. Miss Hubert saw 
applicant fighting the fire and did not direct her to desist ; there was a 
conflict in evidence as to whether she directed applicant in the act of 
fighting the fire. It was held that the act of fighting fire under the 
above circumstances was incidental to the employment and that the 
injury arose out of and happened in the course of the employment 
and was compensable. (See London and Lancashire Ouarantee and 
Accident Company of Canada vs. Industrial Accident Commission, 173 
Cal. 642; 3 Cal. I. A. C. 475.) 
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No. 9616— April 30, 1921. * 
GEORGE SOULES, Jpplioonf, vs. AMERICAN CAN COMPANY, Defendaat. 

Atekaoe EABRinoe — Waqb Rate Paid at Tiue of Injuby Continubd Indbt- 
iNiTBLT FOB Old BupiAiTEse— Employkeb Enoaoed Atteb Injubt Paid Waqes at 
RevucDi Ratb — iNDEuniTT for Injukt Based on the Wage Paid at Tike of 

IHJORT. 

On February 26', 1921, the applicant suffered an injury to his thumb 
while working in the employment of defendant as tin plate piler at 
San Francisco. The work of piling tin plates continued throughout 
the year at defendant's plant; the rate of wages paid for such work 
bad been raised on several occasions prior to the date of this injury 
after which no reduction was contemplated at any definite time as to 
tin plate pilers who had been working in defendant's employ and 
should continue to do so. New employees hired by defendant for this 
work after the injury were engaged at a reduced wage rate. It was 
contended on behalf of defendant that under the provisions of section 
12 of the Workmen's Compensation Act, the applicant's disability 
indemnity rate should be computed upon the basis of the actual average 
weekly earnings of an employee who had worked for defendant for a 
year prior to the injury in question. But it was held that the appli- 
cant's average earnings should be computed according to the provisions 
of subdivision (2) of section 12, and the indemnity rate was therefore 
based upon the wages paid at the time of the injury regardless of the 
reduction in wages paid for the work by employees subsequently 
entering the employment. 



No. 9224— April 30, 1921. 
^TNA LIFE INSURANCE COMPANY, AtipUcattt, ¥8. J. J. CARDOZA, 

Defendant. 

Pboximatb Cause op Disability— Nobmal Disability Following Foot Injury 
Pbolonoed and Exaooerated by Pbebxibtino ABTERiosci.ERosia— Entire Dis- 

iBILnY OOUPBNSABLB. 

On February 6, 1920, a lithograph stone fell upon defendant's right 
foot and caused a fracture of a bone of the great toe. The employee 
was seventy-one years of age and at the time of the injury manifested 
a marked calcification of the arteries which produced a pronounced 
impairment of circulation in the feet. For some time prior to the 
injury he had suffered pains in the right foot which the medical evi- 
dence showed were due to the impairment of circulation through the 
eonstrieted blood vessels. Shortly after the injury the two adjoining 
toea swelled and became discolored and an ulcer appeared on the fifth 
metatarsal, no part of the foot being infected and all the symptoms 
being a manifestation of necrosis due to the impaired circulation. 
Necrosis developed in the injured toe which was amputated on March 
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1st ; further opera'tions were performed on March 10th and June 10th ; 
on August 20th a new line of demarkation developed in the ankle and 
on August 23d the leg was amputated six inches below the knee. The 
amputation disclosed an arteriosclerosis of a degree so marked that in 
the course of the operation one of the blood vessels snapped ofiE like a 
piece of raw macaroni. After a further operation of September 30th, 
the employee was discharged from the hospital on October 14, 1920, 
with a permanent disability rated at 43i% or 173 weeks. It was eon- 
tended on behalf of the applicant that only a part of the symptoms 
and disability manifested by the employee after the injury should be 
attributed to the injury, the major portion thereof being a proximate 
result of the preexisting arteriosclerosis only which would have pro- 
duced necrosis spontaneously within six months from the date of the 
injury even in the absence of trauma. Notwithstanding a general 
sclerosis of the arteries rendering them palpable in other parts of the 
body, including the other foot, no other symptoms of necrosis had 
appeared up to the time of submission of this case for decision. 
Although the evidence indicated that arteriosclerosis is a progressive 
disease which will of itself increase until it culminates in senile gan- 
grene or in apoplexy by the breaking of a blood vessel in the brain, 
there was nothing in the evidence to show that this condition of the 
arteries was exacerbated by the injury. It was apparent that the 
injury and disability were aggravated in an extreme degree by the 
disease. It was held that the provision of section 3 (4) of the Work- 
men's Compensation Act that "in case of aggravation of any disease 
existing prior to such injury compensation shall be allowed only for 
such proportion of the disability due to the aggravation of such prior 
disease as may reasonably he attributed to the injury" apjdies to such 
preexisting diseases only as are active and progressive, a mere subnor- 
mality or vulnerability existing at the time of the injury being a 
physical condition of imperfection subject to which the employer accepts 
the employee and which does not justify an apportionment of disability 
following injury between the injury and the complicating abnormal 
condition. Since defendant's arteriosclerosis was not an active dis- 
ease and was not aggravated by the injury and would not of itself 
have caused disability for an indefinite time, the injury was the proxi- 
mate cause of the necrosis and the consequent amputation and dis- 
ability, indemnity for which was not subject to deduction because of 
aggravation of a preexisting disease. (See Slranahan vs. Homestead 
Development Company, 8 Cal. I. A. C. 44; Nungesser vs. American 
RaUway Express Company, 8 Cal. I. A. C. 43; Aetna Life Insurance 
Company vs. Bellamy, 8 Cal. I. A. C. 19.) 
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No. 9246— April 30, 1921. 



Pdosiuate Cacse of Disabiliti— Appobtiohmebt Between Injuiir and Pie- 
existing DiSEABEn CONMTIOM— IBJUBT TO KNEB AFFECTED WiTlI CHBOHIC SYNO- 
VITIS ASD IjOobe Intkbnai. Semi-I>unab Cabtii-agb Compeksated by Awabd of 
Medical Tbeatment Without Dibabilitt IrtDBiiRiTr. 

W. J. O'Co-nnor, attorney, for Defendants. 
On October 27, 1920, the applicant slipped and fell while descending 
a ladder and sustained a strain or twist of the left knee while working 
in the employment of defendant Shell Company of California as pnrap 
gauger at Martinez. It appeared that when jumping in June, 1918, 
while he was in military service the applicant strained the same knee, 
causing a disability requiring medical treatment including a tapping 
of the knee and the removal of fluid, which injury left the knee in an 
impaired and weakened condition consisting of chronic synovitis and 
a loose internal semi-lunar cartilage.. For several months following 
termination of treatment for the original injury the knee would lock 
occasionally but for several months prior to the second injury the knee 
caused no symptoms at any time and seemed entirely normal notwith- 
standing the severe strains to which it was subjected in agcending and 
descending long ladders on oil tanks during almost a year's work in 
defendant's employ. The medical evidence showed however that the 
applicant's disability following the injury which formed the basis of 
this proceeding was due to the aggravation of the previous diseased 
condition by the injury, for which reason compensation was appor- 
tioned between the injury and the previously existing diseased condi- 
tion by awarding applicant only his expenses for treatment of the knee 
following the injury in question without indemnity. for the subsequent 
disability 



No. 9383~-April 30, 1921. 
OLEN SHERWIN. Applicant, vs. BETHLEHEM SHIPBUILDING CORPORA- 
TION, LIMITED. Defendant. 

Abibinh Out ov Employment — Pleukisy Contracted by Machinist Sub- 
jected to Deauohts and Dampness — Peculiab Susceptibility to Coujs Becausb 
or Pbevious Tubercular Condition — Not Compensable. 

T. W. Slaven, attorney, for Defendant. 
The applicant was employed by defendant for several months as 
machinist in a shop which was draughty and the floor of which was 
wet because of a leaking roof. He contracted a cold by reason of which 
he began to suffer a sore throat in January, 1921 ; the condition there- 
after improved somewhat but then retrograded to a point requiring 
him to discontinue work on February 2, following which he developed 
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a pleurisy. Although there were about fifty other employees working 
in this shop, it appeared that only two or three of them developed 
colds. The medical evidence showed that applicant had previously 
suflFered a tubercular infection which had rendered him particularly 
susceptible to colds and that except for this condition he most probably 
would have suffered no ill effects because of this exposure which 
appeared to be nothing extraordinary in machine shops in general and 
which was much less severe than exposures to which employees were 
often subjected with impunity. It was held that although the employer 
did accept the employee subject to his physical condition, the evidence 
was insufficient to establish that the illness on account of which com- 
pensation was sought arose out of the employment or was proximately 
caused by it or by the conditions under which applicant was working 
therein. Compensation was accordingly denied. 



No. 9439— April 30, 1921. 
MAX (iOUJFINOER, Applica«t, vs. LESSER BROS. (LINCOLN MABKETT) 
AND PIDKLITY AND CASUALTY COMPANY OF NEW YORK, 

Dcfettdanta. 



R. N. Tapscott, attorney, for Defendants. 
The applicant was employed by defendant as salesman in defendant's 
store at San Francisco. For a considerable period it had been the 
custom of such employees, with the knowledge of the employer, to 
indulge in considerable hilarity at the close of the day's work and 
while the employees were preparing to leave the employer's premises. 
In the course of such merrymaking on February 8, 1921, the applicant 
imitated the crowing of a rooster. Either in resentment at the conduct 
of the employees in general, or of applicant in particular, or by way of 
participation in the spirit of the occasion, a passing fellow employee 
threw an orange into the group and struck applicant in the face and 
inflicted an injury to his eye by breaking his glasses. It was held that 
although the injury occurred in the course of the employment, by 
reason of its happening before the employees had terminated the 
working day for which they were paid wages, the injury did not arise 
out of the employment and was not proximately caused thereby because 
it occurred during and by reason of horseplay and frolicking. (See 
Coronado Beach Company vs. Industrial Accident Commission, 172 Gal. 
682; 3 Cal. I. A. C. 249; Fishering vs. Pillsiury, 172 Cal. 690.; 3 Gal. 
I. A. C, 253.) 
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L. A. No. 1374^April 30, 1921. 
UR8. JOHN B. SOLOMON and CLIFFORD R. SEARLES, a min<w, bt bis 
OUABDIAK AD LITEM AND TBVSTRE, MBS. JOHN E. SOLOMON. AppHoanU, 
vs. THE PARAFFINE COMPANIES, INCORPORATED. SOUTHERN 
BOARD AND PAPER MILLS DIVISION and GLOBE INDEMNITY 
COMPANY, A cobpoeation, Defendants. 

PBOXII14TE CAUBB of DBATH— INFKCTION OF KNIX INJURED IN Bmploymbnt— 

Consequent Septiceuia Fatal Because op Impaibugnt or Kidney Function 
BY Pbeexistind Nephritis — Death Compensable. 

F. E. Peltit and Herbert W. Kidd, attorneys, for Defendants. 

John E. Solomon, deceased hnsband and father, respectively, of the 
applicants, fell from a ladder and fractured his left patella while 
working in the course of his employment as millwright by defendant 
at Los Angeles on October 16, 1920. The injured knee became infected 
and was followed by a condition of septicemia which resulted in death 
on November 5th. The medical evidence showed that death ensued 
because the eliminating power of the kidneys had been ao impaired 
by an advanced stage of nephritis preexisting the injury that they 
were unable to clear the blood of the effects of the septicemia. It was 
contended on behalf of defendants that since the septicemia was fatal 
only because of the nephritis which preexisted and was unconnected 
with the injury, the death was a proximate result of the preexisting 
condition and not of the injury, and was therefore not compensable. 
But it was held that the employer accepted the employee subject to 
such prior condition of nephritis, the death was only one element in a 
sequence of events which were connected by an unbroken chain of 
causation with the injury and was therefore the proximate result of 
the injury and was compensable. 



No. 8170— May 2, 1921. 

JOHN O'TOOL. Applicant, vs. E. J. BLANCHARD and OCEAN ACCIDENT 
AND GUARANTEE CORPORATION, Defendants. 



F. B. Griffiihs, attorney, for Defendants. 
On August 9, 1920, findings and award were rendered granting appli- 
cant a permanent partial disability rating of 28J%, or indemnity at 
the maximum rate for 115 weeks for a limitation of motion in the fingers 
caused by infection following the entrance of a sliver into his finger 
while he was working as carpenter for defendant at Stockton on Sep- 
tember 25, 1919. On February 5, 1921, when the findings and award 
had become final by lapse of the time specified in sections 64 and 65 
of the Workmen's Compensation Act as that within which petition for 
rehearing must be filed, the defendant insurance carrier filed medical 
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reports showing that the condition which was rated Ss permanent had 
improved and that therefore the applicant was entitled to only a part 
of the compensation which had been awarded him. This contention 
vf&s supported by the evidence adduced which showed that the decision 
rating the disability as permanent was erroneous. It was held that 
the procedure for the correction of this error was not limited to the 
rehearing provided by sections 64 and 65 of the Workmen's Compen- 
sation Act but that the Commission had jurisdiction under section 
20 (d) to correct the findings and award which were accordingly altered 
to provide for the rating of 21f % indicated by the evidence. 



No. 8162— May 2, 1921. 

ELMER HELVEY. Applic< 
DelendanU. 

rROCEntlBB AND I'BACTISE— INJUBY TO EUPLOVEB OF PARTNEBSHIP JURISDIC- 

TIOK OuTAI^ED OVEB SOME 0¥ PABTNEBS — AMOUMT PAID EMPLOYEE IN SlinTLEMENT 

B* One I'abtneb CEBrHTED on Awabi> Against Otheb Pabt neb— Liability 
Settlement Between Partners Dihbecabdeu. 

Emil G. Buehrer, attorney, for Applicant. 
Frederic T. Leo, attorney, for Defendants. 
On March 24, 1920, the applicant suffered an injury to his eye while 
working as cook in the employment of The Peerless Dairy Lunch, a 
copartnership composed of defendants W. D. Rorex, R. Eastman and 
Ej. Lang, doing business at Los Angeles. Jurisdiction was obtained of 
defendant W. D. Rorex but service of process could not be made upon 
tlie two other defendant partners for the reason that on dissolution 
of the partnership before the filing of the application herein they had 
gone to parts unknown. On August 19, 1920, an award was made in 
favor of the applicant and against defendant partnership and defend- 
ant W. D. Rorex individually for the compensation which the evidence 
showed applicant was entitled to receive on account of the injury. On 
February 21, 1921, the Commission approved a settlement agreement 
between applicant and defendant E. Lang who appeared after ren- 
dition of the Findings and Award, said defendant's liability to appli- 
cant being settled by the payment of a certain amount in cash and the 
assignment of a certain amount due from defendant Rorex to defendant 
Lang. Thereafter defendant R. Eastman appeared and stipulated to 
the facts essential to establish applicant's right to compensation but 
testified that after the injury he sold all his interest in the business to 
one of the other defendant copartners under an agreement whereby 
said other defendant assumed all the obligations of the partnership, 
defendant Eastman contending that for this reason he was under no 
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liability tx) applicant. It was held that such agreement between copart- 
ners on dissolution of the partnership did not bind applicant, whose 
rights vested on the occurrence of the injury and that the Commission 's 
approval of the settlement agreement between applicant and defendant 
Lang did not bar defendant Eastman's liability. A supplemental 
award was rendered in favor of applicant against defendant Eastman 
for such amount a.s was due under the original award over and above 
all payments of disability indemnity that had been made by any or 
all of the defendants. 



No. 9420— May 7, 1921. 

, vs. K. BAKSKEl, 



On October 2, 1920, the defendant stepped on a rivet and thereby 
suffered a sprain' of the left ankle while working in the employment 
of applicant as bolter-up at San Francisco. At the time of this injury 
and theretofore, the injured ankle and other portions of the employee's 
body were affected by an advanced degree of arteriosclerosis which, 
however, had not caused him any industrial incapacity but whi«;h 
greatly prolonged the disability precipitated by the injury. It was 
held that the employer accepted the employee subject to such condition 
of arteriosclerosis and was therefore liable for compensation until the 
effects of the injury should cease to be the cause of any remaining 
disability and any incapacity would be attributable solely to the arterio- 
sclerosis independently of the injury, *'. e., until the injured ankle 
should return to the condition which would have existed in the absence 
of the injury. 

Hehearing denied. 



No. 9251— May 9, 1921. 

LILBUllN WADE, ApplUaiii. va. STATE COMPENSATION INSURANCE 

FUND AND HOLT MANUFACTURING COMPANY, DelendanU. 

Proximate Caubb of Disability—Pbolonqed Disability Foliowinb Back 
Injury — Pbbexistiko Abtcriosclerosis, IIvi-ERrROPiiio Artjiuitis. Pbostatitis 
AND On8<»:,CTE Pulmonary Tubebcut-osis— Entire Disarility Comprnsabi.e. 

John R. Cronin, attorney, for Applicant. 
W. J. O'Connor, attorney, for Defendants. 
On December 24, 1919, the applicant, a carpenter 60 years old work- 
ing in the employment of defendant Holt Manufacturing Company at 
Stockton, fell backward while holding a heavy timber above his head 
and struck bis back against the edge of a bin. Theretofore he had 



90 INDUSTRIAL ACCIDEKT COHMIBSION DECISIONS. 

been able to render full service in his employment without manifesting 
any disability or any evidences of conditions which might cause a 
disability. Treatment for the injury revealed an abnormally marked 
degree of arteriosclerosis, a hypertrophic condition of the joints of the 
lumbar spine due to osteoarthritis, a fairly active prostatitis and a pul- 
monary tuberculosis which had become obsolete and which was causing 
no demonstrable effects other than the possible weakening of applicant's 
resistance. The disability involved in addition to pain in the back a 
pronounced mental depression described as a neurosis. Medical evi- 
dence indicated that notwithstanding the applicant's apparent freedom 
from disability or any diseased condition or other abnormality, his 
condition prior to the injury must have been such that his disability 
would have been precipitated by any incident such as the injury, even 
though less severe. It appeared that the arthritis alone was exacerbated 
by the injury and that the actual structural effects of the injury were 
comparatively trivial. Since the major portion of applicant's dis- 
ability was due to the neurosis which was traumatic in origin and was 
referable to no active preexisting disease exacerbated by the injury 
and the exacerbated arthritis which preexisted in active form accounted 
for only a minor portion of the disability, it was held that no part 
of the disability should be apportioned to preexisting disease as dis- 
tinguished from the injury and that therefore applicant was entitled 
to compensation for the entire disability. 
Settlement aoreehent APPiBov&D. 



No. 9209— May 9, 1921. 
JAMES McWILLIAMS, Applioanl, vs. J. C. McKINNEY, Defen4ant. 

• PbEBSCISTINQ HYDBOCa.E 



Ray Manwell, attorney, for Defendant. 
On August 31, 1920, while applicant was carrying seven bricks weigh- 
ing twenty-eight pounds up a ladder in the course of his employment 
by defendant as cement worker, he felt a pain in the scrotum which 
increased in severity during his continued work for the next three days 
and a half. Examination revealed a large hydrocele which applicant 
admitted had existed for eight or nine years and which may have been 
recently exacerbated. It appeared that applicant neither did anything 
unusual nor was subjected to any unaccustomed strain in the course 
of his work at the time of the onset of symptoms or at any time during 
his continued work thereafter. The medical evidence showed that 
hydrocele is of gradual development and that there was nothing in this 
ease to indicate whether the exacerbation was a result of the moscnlar 
strain in question as distinguished from the normal development ' to 
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disabling degree of the preexisting condition, although there was noth- 
ing to discredit the history of the recent aggravation of the condition 
while at work and without any noticeable disabling symptoms thereto- 
fore. It was held that the evidence was insufficient to establish that 
the hydrocele was caused or exacerbated or in any way affected by the 
employment or any injury suffered in the course thereof. Applicant 
was accordingly denied compensation. (See Yowtg vs. Ville De Paris, 
2 Cal. I. A. C. 507 ; Baine vs. Ubby, McNeUl and lAhhy, 2 Cal. I. A. C. 
449.) 
Rehearing denied. 



L. A. No. 1399— May 9, 1921. 
A. BISHOP, .IppMcanf, vs. BEADFOBD BAKING COMPANY and EM- 
PLOYEKS' LIABILITY ASSURANCE CORPORATION, a cobpoeation, 

Defendant*. 



John J. Hoyden, attorney, for Defendants. 
On October 31, 1919, the applicant suffered various fractures when 
a truck overturned while he was delivering bread for defendant near 
Arcadia. It appeared that«applicant had been in the employment of 
defendant as bread salesman for several months but less than 260 days 
of the year preceding his injury, and that from September and until 
October 29, 1919, he took a vacation without pay in order that he 
might recuperate from an illness; on his return it was arranged with 
defendant that on October 31 and November 1 he should cover a route 
with another employee who was not feeling well and that on Monday, 
November 3, he would be assigned to a regular route such as that on 
which he had formerly been employed. Work in defendant's employ 
was rendered on a commission basis with guaranteed earnings of $25 
a week and normally paid more than the maximum earnings which 
can be considered under the provisions of the Workmen's Compensation 
Act in computing the rate of compensation. In covering the route with 
the other employee on the day of the injury, the physical labor was 
divided between the two but all commissions for coUeetlons or sales 
were paid to applicant's companion and applicant was paid only at 
the rate of the guaranteed minimum, although in his services he made 
use of the same experience and knowledge of defendant's business as 
would be required for the performar.ee of his regular duties the fol- 
lowing week. It appeared that in the business there was no employee 
denominated and paid as helper, the only salesmen other than those of 
full capacity being apprentices or learners which obviously was not 
the capacity in which applicant was serving at the time of the injury. 
It was contended that in view of the circumstances the employee's 
disability indemnity should be computed on the basis of earnings f^ 
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$25 a week but It was Iu:ld that the determinative consideration in 
ascertaining the "class" to which an employee belongs, aa that term is 
used in section 12 (a) (2) of the Workmen's Compensation Act, is not 
merely the wage paid bnt the nature of the service rendered and that 
therefore applicant's compensation shonid be determined on the basis 
of earninfrs at the masimum. 

REnE.\RINO DENIED. 



L. A. No. 1284— May 9, 1921. 
.MRS. .MINNIE llOBSOX. Jpji/iVobI, vs. E.MIT, C. ANTHONY rOSIPANY, 
lNCORrORATEI>. and OCEAN ACCIDENT AND GUARANTEE COR- 
I'OR.VTION. A coBPOBATios. DcfeHtlanti. 



8. A. McNeil, attorney, for Applicant. 

F. B. Griffith, attorney, for Defendants. 
This was an application for a death benefit by the widow of J. W. 
Robson who was employed by defendant a.s foreman at Los Angeles. 
It was a part of the duties of deceased to hire employees and to 
negotiate with applicants for employment *n the defendant's establish- 
ment, 'tt'hile so enpaged on September I, 1920, he informed an appli- 
cant for work that there were no vacancies and that the request for 
employment eoiild not at that time he granted. Notwithstanding that 
there was nothing offensive in decedent's manner of conveying such 
refusal, the disappointed applicant for work, who was demented, shot 
and killed the deceased, the evidence indicating that this act was 
prompted by the refusal of employment. It was held that the risk of 
such assault was a special risk of the emploj-ment and that therefore 
the death arose out of the employment and was compensable. (See 
Wheeler vs. McCaw, 5 Cal. I. A. C. 185.) 
Rehearing dekied. 

WeIT of review DE.\1ED by SIPRESIE COIRT. 



Xo. 9377— May 9. 1921. 
BERTHA V. n-YSlNGER asd .\LMA Jl'ANITA WYSINGER. JAMES 
WALTER WYSINCEU. RORKRT CKESTEK WYSINCER, ORVAI. 
. MONROE WYSINGER. AVARREN EDMI^XD WYSINGER. and VERNON 
HOWARD WYSINGER, misobs. by tiieib guakdias ad litbu, BERTHA 
V, WYSINGER, Applicants, vs. PULLMAN COMP.\XY, A corpokation. 
Defendant. 



JrHlSDICTlOX— I\TEH.STATE COil MERIE— PlTXM AN PORTEB WOBKINC ON INTEB- 
STATE TBAIS~NoT ENDAUEO IN INTEK.STATE COMMEBCe BT RAIL EMPLOTER 

Not SiBjEcr to Feoekai, Eiipix>tebs IdABUiTY .\ct— Commission Has 

JUBISDIt-noN. 

Sullivan, Sullivan and Theo. J. Roche, attorneys, for Applieauls. 
Coogan and O'Connor, attorneys, for Defendant. 
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On November 2, 1920, Jaiiiea W. Wysinger, husband and father 
respettively of the applicants, while working in the employment of 
defendant as porter on a train running between Oakland, California, 
and Klamath Falls, Oregon, was killed in a wreck near Coram, Cali- 
fornia. The chief issue contested before the Commission was as to 
whether at the time of the injury the defendant employer was subject 
to the Federal Employer's Liability Act and therefore without the 
purview of the California Workmen 's Compensation Act and the juris- 
diction of this Commission. It was h-eld that the employer at the time 
of the employee's injury was not subject to the federal act because 
not engaged in interstate commerce by rail and that therefore the 
defendant was liable for compensation. Applicants were accordingly 
awarded a death benefit. * 

Rehearing denied. 

Writ op review denied by fiUPREME coitrt. 



No. !)1D3— May 9, 1921. 
OSCAR A. RTGGS. Applin 

AUBINO Out of Emplotment — Exacerbatiun op Fberxistino Non-Disablinq 

HEBNIA BT STKAIN — EMPI.UYKE MAKINO rAOSB ANI> ('OMPI.AINT — -NOT COM- 
r EN SABLE. 

W. J. O'Connor, attorney, for Defendant. 
For more than a year prior to November 20, 1920, the applicant had 
been working in the employment of Summit Lake Lumber Company 
at Tranquility as yard salesman, this employment involving the hand- 
ling and sale of all kinds of lumber. Applicant was provided with 
assistance for such lumber as was too heavy for him to handle alone. 
About a month prior to the above date he noticed a small lump in his 
right groin which caused some slight stinging sensation but elicited 
no comment from him and caused no interference with bis work. While 
lifting a piece of lumber weighing approximately one hundred pounds 
on the above date, a usual and normal act in his employment, he felt a 
definite pain in the right side which elicited comment and caused hira 
to cease active work for a few minutes; he thereafter continued work 
for the balance of the afternoon but was unable to return on the next 
day. The physician who performed an operation for the cure of the 
condition on December 8 found a right and left direct inguinal hernia, 
the right one being large and of long standing and the left one being 
smaller and presenting no evidence of direct trauma or adhesions and 
its age being very indefinite so far as indicated by the operative find- 
ings, it was held that the evidence was insuilicient to show that the 
employment or the specific strain in question was the proximate cause 
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of either hernia or was other than the occasion of the appearance of 
symptoms which called the preexisting condition to the employee's 
attention and that therefore the condition did not arise out of the 
employment and was not compensable. 



No. 9556— May 12, 1921. 

JACOB SILBERSTEIN. Applicant, vs. PLEASANTON PRAYING COMPANY 

ASD *!TNA LIFE INSURANCE COMPANY, DefendanU. 

Jurisdiction — -Employee in Militaby Sehvice fob Sikteen Momtiis^Appli- 
CATioN Filed Less Than Sixteen Months Astbb Expiration of Two Hunubed 
PoBTT-FiVE Weeks After Injury — Ci^im Babrbd. 

S. 8. Chazel, attorney, for Applicant. 

E. L. Sfockwell, attorney, for Defendant. 
On September 25, 1915, the applicant suffered a fracture of the jaw 
by reason of a collision between a street car and a inotoreycle on which 
he was riding in the course of his employment by defendant Pleasanton 
Draying Company as clerk at San Francisco ; the fracture was followed 
by infection which caused a considerable disability for which applicant 
received compensation. A remaining focus of infection in the jaw 
periodically produced certain symptoms which were not disabling from 
work but which required medical treatment and for the relief of which 
a surgical operation should have been performed and was recommended 
although applicant refused to submit to it until March 29, 1921, when 
he filed an application for further treatment and disability indemnity 
on the groimd of a new and further disability. The evidence showed 
that the symptoms whose appearance prompted the filing of this appli- 
cation were of the same nature as those which had periodically developed 
. theretofore, although they were more severe in degree on the occasion iL 
question. More than six months having elapsed since the last payment 
of disability indemnity and the last furnishing of medical treatment on 
account of the injury, the issue was raised as to whether the present 
application was barred by the lapse of more than 245 weeks from the 
date of the injury under the provisions of section 11 (c) of the Work- 
men's Compensation Act. It appeared that from September 6, 1917, to 
January 6, 1919, the applicant was in military service in the United 
States Army and he contended that the 245 weeks' limitation was tolled 
during this period of sixteen months, but since the evidence showed that 
the symptoms on account of which the application was filed did not 
arise until March 13, 1921, or a considerable time after the 245 weeks 
had elapsed and his cause of action herein therefore did not arise until 
after expiration of the limitation period and applicant was not at all 
prejudiced in this regard by his military service, it was keld that the 
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extension of the statutory period provided by the Federal Moratorium 
Act for the period of military service did not remove the bar from the 
present application which was accordingly dismissed for want of 
jurisdiction. 



L. A. No. 1436— May 13, 1921. 

EDITH M. CLEOG and DONALD WALTER CLBGG and HOWARD ARTHUR 
CLEGG. iiiNOBS, BT EDITH M. CLEOG. thbib guardian ad liteu anu 
TRUSTEE, AppUmnI,, vs. PACIFIC ELECTRIC RAILWAY COBPORA- 
TION, A cobpoeation, Defendant. 



Earle M. Daniels, attorney, for Applicants. 

H. D. Turner, attorney, for Defendant. 
Samuel W, Clegg was employed by defendant as collector preparing 
to become a conductor and as such was working on the extra list on the 
lines of defendant in the vicinity of Los Angeles. On the morning of 
December 31, 1920, he had cheeked in after completing a run and had 
been assigned to a run which was to start late in the afternoon of that 
day. During the interim in which he had no duties to perform, he 
boarded a train bound from Venice to Los Angeles and in payment of 
his fare presented to the conductor a coupon pass furnished to employees 
for free transportation, which pass was accepted. Shortly after the 
train left Venice the trolley ran ofF the wire while the train was roimd- 
ing a curve and notwithstanding the protestations of the crew who were 
able and ready to replace the trolley the employee endeavored to do 
so himself and accidentally fell from a girder which was placed beside 
the track over a depressed sidewalk. It appeared that it was the custom 
of trainmen to assist each other in adjusting a fallen trolley and that 
a rule of the defendant required employees, whether on duty or not, 
to assist in time of accident but that this rule referred only to wrecks 
or similar serious conditions and did not apply to such trivial events 
as the replacing of a trolley. It appeared also that on this trip the 
employee was taking to Los Angeles a bicycle wheel belonging to one 
of his sons for repairs. It was held that since the employee was off 
duty at the time of the injury and was riding upon the train upon a 
personal errand and as a mere licensee and his action in adjusting the 
trolley was purely voluntary and an nnrequested accommodation to the 
crew, not required by the duties of his employment or by his presence 
on the train, the injury did not arise out of or happen in the course of 
the employment and was not compensable. 
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L. A. No. 1128— May 13, 1921. 



Leland Mann, attorney, for Defendants, 
The applicant, who was 40 years of age, while working in the employ- 
ment of defendant Los Angeles Cafe Company aa waitress at Los 
Angeles on October 15, 1919, struck her right shin against a small 
wooden box which caused an abrasion about five inches above the 
ankle. The abrasion failing to heal, she consulted medical advice on 
February 2, 1920, a microscopical examination of the tissue resulted 
in a diagnosis of spindle cell sarcoma and the site of the abrasion was 
cauterized on April 26, the applicant suffering an actual disability 
only from that date until June 19, 1920, when the shin had healed. 
About a week after the cauterization a swelling appeared in the groin 
of the same leg, this condition being diagnosed as a similar sarcoma 
formed by metastasis from the sarcoma on the shin before the cauteriza- 
tion. The evidence showed that the original sarcoma on the shin was 
caused by the blow. It was held that the later sarcoma which developed 
by metastasis from that originally produced by the injury was also 
proximately caused by the injury and that the entire condition was 
compensable. 



No. 9297— May 13, 1921. 



[1] Jurisdiction — Extbatebbitobtal Injury — Contbact of Ehpuitiient 
Made and Parties Resident in Tins State-— Com uie sign Has JtiRiSDicnon. 

[2] Medical Expenses — Traveuno Salesman Injured in Coubsb of Eupuif- 
ment Treated in Hotel and Attended by Wife as Nubse^Keasonable Hos- 
pital Expense Allowed. 

H. H. Beggs, attorney, for Defendants. 
Applicant was employed by defendant Aluminum Products Com- 
pany as traveling salesman, his territory including the State of Utah. 
He was a resident of California, where the employer, a California cor- 
poration, had its principal place of business, and the contract of 
employment was made in this state. He was paid a salary and expenses 
and was allowed to use an automobile in performing the duties of his 
employment. On October 14, 1920, he had gone from Salt Lake City 
to Ogden to see a prospective customer and found that he could not 
see him until the next day ; having still retained his hotel room at Salt 
Lake City, he decided to return that night and go by train the next 
morning to Ogden to transact the business in question. On the 
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retum to Salt Lake City be suffered injuries in an accidental collision 
with a telephone pole. Instead of entering a hospital, applicant 
remained in his hotel room where he was attended hy a physician and 
cared for by his wife who came from San Francisco to serve in the 
capacity of nurse. Such treatment was followed with the knowledge of 
the employer which advanced expenses. It was held that [1] the 
injury happened under such circumstances that the Commission had 
jurisdiction over applicant's claim for compensation and that [2] he 
was entitled to reasonable hospital expenses for such period as hospital 
treatment or its equivalent was required as reimbursement for special 
servioe at the hotel and the services of his wife as nurse, in addition 
to the disability indemnity indicated by the evidence. 



No. 8248— May 13, 1921. 



B. T. Ainaworth, attorney, for Applicant. 

On August 19, 1920, J. R. Cunningham was killed when a falling 
scaffold struck him while he was working in the employment of 
defendant as laborer at South San Francisco. The applicant had been 
his wife but had been divorced from him by an interlocutory decret 
providing for alimony and by a final decree from which any provision 
for alimony or support was omitted. It appeared that between the 
date of the final decree and the date of the injury the employee had 
made contributions to applicant's support. It was held that since at 
the time of the injury the applicant sustained to the employee none of 
the relationships specified in section 14(c) of the Workmen's Com- 
pensation Act as prerequisite for dependency, she was not at the time 
of the injury dependent upon him for support within the meaning of 
the act, notwithstanding any contributions which the deceased might 
have made to her for support. An award was accordingly rendered 
against defendant and in favor of the People of the State of California 
for $350 in accordance with the provisions of chapter 183, Laws of 
1919 of the State of California. 
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L. A. No. 1204— May 13, 1921. 



ALBERT H. HOI'STON, Applieant. 
PORATED, A coapoBATiON, a[ 
, Defendants. 



John C. Miles, attorney, for Applieant. 
V. F. Love, attorney, for Defendant. 

The applicant was employed by defendant Associated Theatres, 
Incorporated, as janitor and handy-man in a motion picture theater 
operated by said defendant at Loa Angeles. He was directed by his 
superior to do certain repair work on a private garage located at the 
residence of the chief stockholder of the employing corporation, and 
while so engaged on December 15, 1919, his left leg and ankle were 
injured by a fall from a stepladder which broke. The garage was used 
to house the privately owned automobile of the stockholder, which, 
however, he used also for the business of the corporation. It was 
held that the work in the course of which applicant was injured was 
not covered by the policy issued by defendant Western Indemnity 
Company insuring defendant Associated Theatres, Incorporated, 
against liability for compensation for injuries sustained in the course 
of operations of the corporation 's business. An award was accordingly 
rendered against the employing corporation alone and the defendant 
insurance carrier was relieved of liability. (See Western Indemnity 
Company vs. Industrial Accident Commission^ 30 Cal. App. Dec. 191, 
6 Cal. I. A, C. 168; La Grande Laundry Company vs. Pillshury, 52 
Cal. Dee. mi, 3 Cal. I. A. C. 510. 

Reheabino denied. 

Writ of review issued by second district court op appeal. 

Award annulled in so par as freeing op insurance company is 
concerned. 



No. 5505— May 17, 1921. 
THOMAS HBNNEBERRY. a minor, by JOHN W. HENNEBERRT. His 
ouABDiAn AD LITEM, Applicant, vs. UNION IRON WORKS COMPANY 
AND ITS BUCCBSaoB, BEITHLEHEM SHIPBUILDING CORPORATION, 
LIMITED, Defendants. 

(1] Liability fob Medical Tbeatment — Oohfliot of Reputable Medical 
Opinion — Succbsbfui. Treatment Peocubed by Employee Against Advice w 
Emplotbb's Physicians — Employer I,iabij!. 

[2] Id. — Tbbatment PaocuBni by Ehm^i 

EXTEMSION (W NINBTY-DAY PERIOD SPECIFIED I 

1913 — Employbb Liable, 
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13] JuBisDicTio>— Petition sob Reiieabino Filed Moke Than 24." 
Ajtteb Injury — Xo Juuisdiction rNUER Section ^ (rf( ok the Act m ( 
Contentions of Petition or to Ai.tee Finthncs and Awards. 



T. W. Sloven, attorney, for Applicant. 

On September 14, 1916, the applicant suffered the fracture of both 
legs when he fell from the side of a ship in course of construction 
while working as rivet heater at San Francisco in the employment of 
Union Iron Works Company, predecessor of defendant Bethlehem 
Shipbuilding Corporation, Limited. The applicant was under the care 
of the employer's physicians on account of these injuries until Novem- 
ber 21, 1920, the treatment administered for the last year of that period 
being without any material benefit to the employee. In the considera- 
tion of the best procedure to adopt in the treatment of the ease a pro- 
nounced conflict of reputable medical opinion developed. Physicians 
of applicant's selection believed that an operation which would very 
materially decrease the period of applicant's recovery could be safely 
performed without delay; the defendant's medical staff was supported 
by equally reputable authority in the opinion that such operative pro- 
cedure, although ultimately proper, could not safely be undertaken 
without delay of an undeterminable period to permit a condition of 
infection to subside. Without the consent and contrary to the advice 
of the defendant's physicians, the applicant on his own account on 
November 21, 1920, procured the operation which was successful and 
which the attending surgeon testified could have been performed as 
early as February, 1920. 

Claim was made by applicant for payment by defendant of the 
reasonable cost of such treatment so procured by him as well as the 
continuing indemnity to which he was entitled for the disability. It 
was contended by defendant that in view of the conflict of medical 
opinion and the defendant's reliance in good faith upon competent 
medical authority advising against the course pursued by applicant, 
defendant should not be held liable for the expense of the operation 
which happened to terminate successfully notwithstanding the admitted 
serious hazards which might well have produced serious complications 
and increased disability ; also that under the provisions of section 15 {a) 
of the Workmen's Compensation Act of 1913 as amended in 1915, the 
defendant could not be held liable for treatment procured by applicant 
after the expiration of ninety days from the date of the injury because 
the Commission had not made an order extending such time. But it 
was held that [1] regardless of the reasonableness or good faith of 
defendant's conduct, the facts showed that defendant neglected and 
refused seasonably to furnish such treatment as was reasonably required 
to cure and relieve the employee from the effects of the injury as 
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required by section 15 («) of said act, aud that therefore defendant 
was liable for the reasonable cost of the treatment procured by appli- 
cant and that [2], within the rule expressed in St. Clair vs. Coughlan, 
3 Cal. I. A. C, 536, the extension of the ninety day period as ordered 
m the order amending the findings and award to hold defendant liable 
for such treatment was valid and effective under the provisions of said 
section although not rendered until May 17, 1921. 

The period of 245 weeks after the injury having elapsed after the 
above decision was rendered and before defendant's petition for rehear- 
ing wa.s filed, a rehearing was denied on the ground that under the 
express provisions nf section 20 (d) of the present Workmen's Com- 
pensation Act the Commission had no jurisdiction to alter its deciaioL 
herein or to consider the contentions contained in the petition for 
rehearing. 

Writ op review issued by pibst district court of appeal. ; affirmed. 

He/Vring granted by supreme court. 



No. 9469— May 19, 1921. 
STATE COMPENSATION INSURANCE FUND, Applicant, vs. MRS. ADA L. 
WILBUR MOORE, and ELMER L. WILBUR, HARDY W. WILBDR. 
CHARLES B. WILBUR, LENNIE ADA WILBUR and ILA MYRTLR 
WILBUR, MINOES, BY JOS. G. SWEET, tiieib ouabdian ad litem, anb 
ALBERT T. WILBUR, a minor, bt FRANZISKA NIMTZ. uis oenerai. 
GUABDiAN, Defendant!. 

i Exclusively Suppobteu 

B. E. Pemberlon, attorney, for Applicant. 

Milton M. Detck, Charles F. Morris and Jos. 0. Sweet, attorneys, 
for Defendants. 
On October 3, 1919, William E. Wilbur was killed when he was 
struck by a rolling log while working as laborer in the employment of 
Bony and Jackman at Verdi, Nevada. He left surviving him the defend- 
ant widow and five minor children of this marriage as well as defendant 
Albert T. Wilbur, the minor son of himself and a former wife who wa^ 
deceased prior to the time of fatal injury. In early infancy this minor 
son had been adopted by his grandparents with whom he continued to 
live and who thereafter supported him entirely and without any con- 
tributions or assistance from the employee. It was held that at the 
time of the injury the defendant Albert T. Wilbur was not dependent 
upon his father, the deceased employee, for support to any extent and 
the entire death benefit for total dependency was awarded to the other 
dependents, the instaUraents being made payable directly to the defend- 
ant widow Mrs. Ada L. Wilbur Moore who had remarried following 
the death of said deceased employee. 



dbvGoo»^lc 



INOUSTRUL accident COUHISSION DECISIONS. ] 

No. 8720— May 19, 1921. 
BETHLEHEM SHIPBUILDING CORPORATION, LIMITED, Applicant, 
VINCENT WIEGNER, a minob, by MRS. VIRGINIA WILBUR, . 
LITEM, Defendant. 



AvEBAGE Earn I NO 8— Pebm A MINT Disability of Empujvee Undeb Twenty-One 
Yeabs of Aoe — Pbobable Wages Afteb AtTAiNiNO Majobity Based on Condi- 
tions AT I'IMK OF Injuby. 

T. W. Slaven, attorney, for Applicant. 

Barry J. Colding, attorney, for Defendant. 
On July 19, 1920, the defendant, while employed as shipfitter's 
helper at San Francisco, sustained a burn of the right eye which 
resulted in complete loss of the sight thereof and entitled him to indem- 
nity for a certain permanent partial disability. At the time of the 
injury the employee was sixteen years of age; under the provisions 
of section 12 (c) of the Workmen's Compensation Aet, his average 
weekly earnings from which his weekly indemnity rate was to be com- 
puted is "the weekly sum that under ordinary circumstances he would 
probably be able to earn after attaining the age of twenty-one years 
in the occupation in which he was employed at the time of the injury 
or in any occupation to which he would reasonably have been promoted 
if he had not been injured and if such probable earnings after attain- 
ing the age of twenty-one years can not reasonably be determined, such 
average weeldy earnings shall be based upon $3 a day for a six day 
week." The employee's earnings at the time of the injury was $2.08 
a day for employment five and a half days per week; the evidence 
indicated that under ordinary circumstances the defendant on attain- 
ing majority would probably have been advanced to the position of 
journeyman shipfitter; it appeared also that because of the unusual 
activity of shipbuilding due to the war, the wages of journeymen ship- 
fitters at the time of the injury were abnormally high, it being prob- 
able that by the time defendant attained majority, such journeymen '.s 
wages would be lower, the extent of the decrease of course being at 
present impossible to determine. It was contended on behalf of appli- 
cant that the earnings upon .which defendant's weekly indemnity rate 
should be based should therefore be taken at $3 a day for a six day 
week under the provisions of the above cited section. But it was held, 
on rehearing, that the Workmen's Compensation Act does not contem- 
plate that in fixing the probable earnings of a minor upon his arriving 
at the age of twenty-one years an attempt sliould be made to foretell 
tile rate of wages which would be paid at the time of his attaining 
majority but that the only matters to be considered are the capabilities 
cf the injured employee and his probable earnings if he had been of 
age at the time of the injui'y and had been employed under conditions 
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existino; at that time. Defendant's weekly indemnity rate was there- 
fore based upon the earnings of adult journeymen shipfitters at the 
time of the injury. (See Qmlici vs. Oeorge W. Pennington Sons, 5 
Cal. I. A. C. 135 ; Henneberry vs. Union Iron Works GoTn.pany, 5 Cal. 
I. A. C. 158.) 
Weit op review denied by supreme court. 



No. 8075— May 19, 1921. 
. HAMILTON, Applicant, vs. WM. F. WILSON COMPANY and STATE 
COMPENSATION INSURANCE FOND, DefendanU. 



Chester H. Warlow, attorney, for Applicant. 
B. E. Femberton, attorney, for Defendants. 
"While applicant was working in the employment of defendant Wm. 
F. Wilson Company as plumber at Fresno on March 3, 1920, a pipe 
on which he was exerting great pressure by means of a long handled 
pair of tongs suddenly broke, precipitating applicant forward and sub- 
jecting him to a violent abdominal strain without any blow upon the 
abdomen. He at once suffered pain at the pit of the stomach ; medical 
examination that night resulted in a diagnosis of acute appendicitis for 
which an operation was performed on March 9th which revealed a mass 
of adhesions and a ruptured appendix complicated with abscesses, the 
condition being, so serious as to permit of no exploration to determina 
Ihe exact nature and description of the adhesions or form an opinion 
as to the length of time during which the appendix had been affected. 
There was some evidence that for a considerable period prior to the 
injury the applicant had suffered symptoms which were to be ade- 
quately explained only by the assumption that he had been suffering 
an appendicitis and that the appendix was probably bound down by 
iidhesions or Jacksonian bands prior to the injury; the conclusion was - 
drawn that the strain to which applicant was subjected on March 3, 
1920, broke some of these adhesions or bands and thus caused the subse- 
quent disabling appendicitis. There was considerable conflict in the 
expert medical testimony introduced as to the theoretical possibility of 
appendicitis as a result of a strain without such a blow over the 
appendix as would traumatize the appendix or its surrounding tissues; 
the preponderance of such testimony was to the effect that although 
traumatic appendicitis by direct violence is possible, however rare it 
may be, a mere twist, strain or jar is not sufficient to cause an appendi- 
citis even when operating on an appendix which, normally movable and 
well protected, is rendered less movable and more vulnerable by adhes- 
ions; that prior to the injury the applicant had probably suffered a 
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disease of the appendix which at some time without injury would have 
required an emergency operation snch as that to which applicant was 
uubjected following the injury which forms the basis of this proceeding. 
It was held that the evidence was insufScient to establish that appli- 
cant's appendicitis or any compensable disability was proximately 
caused by the injury complained of or that he was entitled to eompen- 
itation herein. 

Applicant's petition for rehearing was granted, further evidence 
was received and as decision after rehearing the above decision was con- 
firmed. {See Davis vs. McDonald and Kahn, 3 Cal. I. A. C. 84; 
McDonough vs. Scott Co., 3 Cal. I. A. C. 225; Murphy vs. Southwestern 
Shipbuilding Company, 7 Cal. I. A. C. 136.) ■ 



No. 8629— May 19, 1921. 



T. W. Slaven, attorney, fov Defendant. 
On July 7, 1919, a small piece of metal entered applicant's right 
eye while he was drilling in 'he employment of defendant as machinist 
at San Francisco. For three days thereafter he was treated by defend- 
ant on account of the injury but no foreign body was foiuid in the 
eye and no penetrating wound or laceration was discovered. Although 
applicant continued his worli with defendant, he thereafter noticed 
a slight defect of vision in the injured eye; in January, 1920, he 
noticed a slight increase in this defect which however did not progress 
to such degree as to prompt him to consult further expert advice 
regardiag it until June. By September the visual deficiency had pro- 
gressed to mere light perceplion. The evidence showed that the slight 
defect of vision was produced by the discoloration of the pupil as a 
result of the ehemieal action involved in the process of gradual absorp- 
tion of the particle of metal which remained in the eye and disinte- 
grated and that the marlted loss of vision was the cifect of the formation 
of a cataract which gradually deve]o]»ed by reason of the conditions 
arising from the continued presence of the particle in the eye. It was 
held that in cases of a gradually progressive condition of disability 
following an injury, liability for which has been admitted by the fur- 
nishing of compensation, a new and further disability arises and the 
statute of limitations a.s to a claim based tliereon begins to run, not 
from the first inception of the progressive disability, but from the date 
on which the condition becomes so appreciable that an ordinarily pru- 
dent person, using ordinary diligence, would be prompted by the condi- 
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tion to seek expert medical advice. Since these eoDditions did not 
obtain until June and the application was filed on September 14, 1920, 
i. e. within six months thereafter, the claim was not barred by the 
statute of limitations. It appearing that in all probability the cataract 
to which the complete loss of useful vision was attributed did not arise 
more than six months prior to the filing of application, an award was 
rendered for compensation for the entire condition of disability without 
deduction for any portion thereof as barred by the statute by reason 
of existence prior to such six months' period. 

Rehearing denied. 

Writ op review denied by supreme court, 

Beheabing denied by supreme court. 



No. 8582— May 20, 1921. 
GROItOE H. UHLIT (George Hoon). AppUcant, vs. W. P. FULLER, FAGETT 
KNGINEERING COMPANY, MARYLAND CASUALTY COMPANY and 
CALIFORNIA CASUALTY INDEMNITY EXCHANGE, DefenianU. 

ABiBina Out op Employuebt — Fracture of Small F'ibbous Union of Incou- 
PLETELV Healed Fobuer Practube Suffbied in Anotueb Ehplotment — Ertibk 
SuBBEquBNT Disability Ciiaboed to Second Euployuent. 

8. R. Pfu-nd, attorney, for Defendants Faget Engineering Company 
and California Casualty Indemnity Exchange. 

Charles B. Morris, attorney, for Defendants W, P. Fuller and 
Maryland Casualty Company, 
While applicant was working in the employment of defendant W. P. 
Fuller as automobile truck driver in December, 1912, the engine back- 
fired while he was cranking it and caused the fracture of both bones of 
ihe right forearm. The fractures were plated, the employee made an 
apparently complete recovery, returned to work, engaged in athletic 
exercises and subjected the arm to such use and strains as were involved 
in his normal life and in the occupation of electric welder without notic- 
ing any symptoms or efEects of the injury. While he was working in the 
employment of defendant Faget Engineering Company as electric 
welder at Oakland on June 18, 1920, a blow on the arm at the site of the 
former fractures when he was helping to carry a heavy weight imme- 
diately caused pronounced symptoms ; X-rays taken at once showed the 
fracture of the radius healed and in a condition which was apparently 
perfect with the plate in proper position and embedded in the callus; 
the fractured ulna however had not healed with bony union, showed 
marked absorption of bone at the ends of the fragments and around the 
^erews and the plate and screws were out of place and were not func- 
tioning. There was evidence that the shape and appearance of the 
fragment ends indicated that at the time of the gecond injury they were 
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coDOeeted by a small fibrous union which was aufficieut to permit of 
rotation of the forearm and, which, with the healed ulna to provide 
weigbt hearing function, adequately explained applicant's ability to 
make normal use of the arm. Following this second injury applicant, 
although unable to use the arm aa fully as before, continued his 
employment without reduction of pay by being somewhat favored in the 
work and after dischai^ procured other employment at smaller pay for 
K time and then secured light work such as be was able to do at all 
times since this injury at the same or greater wages. It was held that 
the incident of June 18, 1920, constituted a new and distinct injury 
which was the proximate cause of all the ensuing condition ; that since 
applicant was able to work thereafter without reduction of wages he had 
suffered no disability entitling him to indemnity but that he was 
entitled to such medical treatment from defendant California Casualty 
Indemnity Exchange, insurance carrier for defendant Faget Engineer- 
ing Company, as was required to cure and relieve him from the effects 
of said injury and to indemnity for the disability involved in such treat- 
ment. 



No. 9272— May 20, 1921. 



MINNIE HARRINOTON and IONA HARRINGTON. CLIFFORD HARRING- 
TON, FREDERICK HARRINGTON, GOLDIB HARRINOTON and a 

CHILD EN VEMTBE SA UERE, UmOBS, BT MINNIE HARRINGTON, THEIB 

auAUiAN ad liteh, AppUcenti. vs. J. F. WEST and BICHFIEJLD OIL 
COMPANY. Defendants. 



T. M. McNamara, attorney, for defendant J. F. West. 

C. V. Anderson, attorney, for defendant Richfield Oil Company. 
On January 5, 1921, Ernest Harrington, husband and father respec- 
tively of the applicants, was killed by being buried in the cave-in of 
a pit from which he was taking material while working in the employ- 
ment of defendant J. F. West as truck driver at Maricopa. The 
employer being uninsured, the applicant widow entered into an agree- 
ment with him whereby the claim of herself against him on account 
of the death should be settled by the payment to her of $100 and the 
claim of the minor applicants should be settled by the payment to her 
for them of the sum of $400. The Superior Court of Kern County on 
January 11, 1921, approved sueb compromise and settlement of the 
minors' claim against said defendant under the provisions of section 
1810c of the Code of Civil Procedure of California. Thereafter the 
applicant widow ascertained the rights of herself and the other appli- 
cants under the Workmen's Compensation Act and filed an application 
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for a death benefit. It was keld that the Superior Court's approval 
of the settlement was not binding on the Comraission and that the 
settlement itself was not valid or binding on the parties without the 
Commission's approval. It. being the judgment of the Commission 
that it was not for the best interest of applicants or any of them that 
the eompromise agreement or agreements theretofore entered into 
between the employer and the applicant widow for herself and in 
behalf of the minors be approved, an award of a death benefit for 
total dependency was made in favor of applicant widow for the joint 
benefit of herself and the minor applicants. 



No. 9105— May 21, 1921. 
KNOBLATI. ApplKOnt, vs. WILLOWS WAREHOUSE ASSOCIATION 
o HARTFORD ACCIDENT AND INDEMNITY COMPANY, Dcfmdantt. 



W. T. Belieiij attorney, for Applicant. 
B. R. Waterbury, attorney, for Defendants. 
For about a year and a half prior to September 25, 1920, the appli- 
cant worked in defendant's warehouse at Willows, his work involving 
the handling of sacks of grain and rice and in transferring rice from 
one sack to another. On the above date he suffered a skin complaint 
which was diagnosed as eczema and was described as a rash or derma- 
titis involving inflammation, small blisters exuding a watery colorless 
liquid, a granulation with a slight pus formation which eventually 
disappeared on the formation of new skin. Tliere was medical evi- 
dence to the effect that the condition was due to the irritating effect* 
of dust or hulls from rice but the preponderance of inedieal evidence 
indicated that the applicant's dermatitis or eczema, while not of a 
definitely determined origin, was not to be referred to the rice or grain 
which he handled or to other conditions of his employment as dis- 
tinguished from any other cause to which it might be attributed inde- 
pendently of the employment. It appeared that although a few other 
liiises of a .skin affection had appeared among individuals who had 
handled rice, no other case had appeared for many months in the ware- 
house in which applicant was employed or in the vicinity amongst 
workers engaged under circumstances and conditions practically identi- 
cal with those under which applicant worked. It was held that the evi- 
dence was insufficient to establish that the applicant's skin complaint 
was proximately caused by the employment or was due to any special 
exposure to which he was subjected by the reason of his employment. 
He was accordingly denied compensation. 
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No. 9476— May 23, 1921. 



? G. Graham, attorney, for Applicant. 
F. H. Pearson, attorney, for Defendaot. 
On November 21, 1920, an explosion of oil caused applicant to suffer 
burns on his face and hands while he was working in the employment 
of defendant as stationary boiler fireman at Fresno, California. The 
burns on the hands produced only a slight scar which caused no perma- 
nent disahility. The bums on the face left the skin entirely smooth and 
normal with the single exception that the color, although uniform, was 
darker than it was before the injury. This change in complexion was 
not of such nature or degree as to render applicant repulsive or to cause 
applicant any difficulty in obtaining or retaining employment. It was 
held that the disfigurement did not amount to a permanent disability 
within the meaning of section 9 (ft) 2 (7) of the Workmen's Compen- 
sation Act ; applicant was accordingly awarded indemnity for his tem- 
porary disability only. 



No. 9480— May 23, 1921. 



Abising Out of Employment — Empmyees' Vaccination JCnfobced bt Em- 

PlrtYEB DlTBlNO TllBBATERED BPIHBMIC AT PENALTY OF SUSPENDED EMPLOYMENT — 
D1.SAU1L1TY FOIJ-OWINO VACCINATION NOT COMPKNSABLE. 

I'Ulsbury, Madison and Sutro, attorneys, for Defendant. 
For several years prior to December, 1920, the applicant had been 
working in the employment of defendant as acid man at Richmond. 
During that month and theretofore a number of smallpox cases 
appeared in the community; as a precautionary measure to prevent a 
possible epidemic amongst its employees with resulting disorganization 
of its working force, defendant adopted the policy of enforcing vacci- 
nation at its own expense of all employees in every department of its 
plant in which a ease of smallpox appeared, with the penalty of sus- 
pension of employment during danger of an epidemic or of contagion 
for refusal to submit to vaccination, any employee refusing to comply 
with this precautionary measure being permitted to continue with his 
i^mployment at termination of the danger of contagion. Pursuant to 
this arrangement defendant's physician on December 14, 1920, vacci- 
Tsated applicant without his objection; applicant thereafter developed 
symptoms in the left arm and chest causing disability, on account of 
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which he seeks compensation in this proceeding. It was held that since 
rlie vaccination was performed, not because of the employment or any 
special exposure therein, but because of the public emergency, the dis- 
ability complained of did not arise out of and was not proximately 
caused by the employment and was not compensable. (See Boyer vs. 
Atchison, Topeka and Santa Fe Railway Company^ 4 Cal. I. A. C. 159.) 



No. 9646— May 23, 1921. 



Proximate Caxtsf. or Disability — Hemiplegia Following Esfosubb to 
ExTBEME Heat — Preexistino Abteriosclerosis, Cabdiac Hypebtsopiiv and 

Chkonic Ibtebstitial Nbphbitis — Disability Not Compensable. 

Jewel Alexander, attorney, for Defendants. 
On December 19, 1920, the applicant, who was fifty-seven years old, 
was engaged for several hours without interruption in cleaning out a 
firebox under a boiler in defendants' plant at San Francisco, where he 
was employed as general utility man. Although there had been no fire 
under the boiler for about twenty-four hours, the temperature in the 
firebox was high while applicant was thus engaged. This work was 
done about once in two months and applicant himself bad done it on 
Ibree former occasions without experiencing any symptoms of disability. 
On completion of the work on the occasion in question he noticed a 
numbness on the left forearm while washing; the next morning he was 
dizzy, could not move his left arm and noticed a soreness in his left leg ; 
he also developed a severe cold involving symptoms of pleurisy. He 
returned to work for a time but on February 20, 1921, sufEered an exag- 
geration of symptoms which caused a continuous disability thereafter. 
Physical examinations revealed marked arterial hypertension, cardiac 
hypertrophy with insufficiency, chrcnic interstitial nephritis and indi- 
cations of a leftsided hemiplegia. The medical evidence showed that 
the only influence which applicant's exposure to extreme heat while 
working in the firebox could have upon the disabling symptoms which 
subsequently developed was by way of precipitation of the effects of the 
above mentioned preexisting conditions. It was held that the predomi- 
nate causative factor in the production of applicant's disability was 
the preexisting diseased condition and not the employment or any 
t-xposure incidental to it and that any disability which was proximately 
caused by the employment did not last longer than the seven day wait- 
ing period and did not require any medical treatment. Applicant was 
accordingly denied compensation on account of the claim asserted in 
this proceeding. 
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No. 8909— May 25, 1921, 
JOSEPH C. McKEE and THOMAS I. .TANES, ApplUantu, vs. J. K. CLEARY, 

Defendant. 

[1] Abisinq Out of Emploimebt— Watchman Falling fbom Gangplank 
Between Vessel and Duck — Adjuktino Liout ob Obtaimno Refseshment 

Reasonable Act Undeb Ci bcum stances— 



[2] Medical Ekpenseb — ReasonabTpEness of CtiAiMie o 
cian — Tbeatuent Found Necersaby and I'boj'eb and 
I'NUEB Section 17 <6). 

R. C. Ogden, attorney, for Applicants. 
J. J. Dunne, attorney, for Defendant. 
At about 3 o'clock on the morning of July 16, 1919, the applicant 
suffered a fracture of the right femur by" falling from the gangplank 
leading from a vessel to the dock to which it was moored in San Fran- 
cisco. At the time of this injury he was working in the employment 
of defendant as watchman, his duties being to prevent anyone from 
brining naked lights into the vicinity of certain tanks and to allow 
no one to take anything off the ship. The performance of these duties 
required him to watch the gangplank. It appeared that neither the 
specific instructions of the employer nor the general custom as to such 
employment restricted applicant to the vessel as the place of perform- 
ance of his duties. There was a conflict in the evidence, part of it 
being to the effect that at the time of the injury applicant was in the 
course of a trip to adjust a light in order to render the gangplank 
more visible, other evidence showing that he was on his way tn get a 
cup of coffee to render him more comfortable during the cold hours of 
the morning. It was contended that the former purpose was without 
the scope of applicant's duties, notwithstanding an absence of any 
specific directions either permitting or prohibiting such act, and that 
he should have called another employee to adjust the light for him. 
It was held that [1] both the adjustment of the liglit and the obtaining 
of refreshments would be reasonable acts within the scope of appli- 
cant's duties under the circumstances, the former as an act proper to 
he done to enable him to carry out his specific duties, and the latter as 
reasonably necessary for applicant's comfort and well-being under the 
conditions to which he was exposed by reason of his employment. 
Compensation was accordingly awarded. 

The applicant was treated for his injuries by a physician of the 
employer's selection ; the employer disputed the propriety of the physi- 
cian's charges on the ground that the applicant was improperly per- 
mitted to return from the hospital to his home during treatment and 
that additional treatment required on account of a displacement of 
fragments thereafter suffered was due to the physician's fault and 
should not be charged to defendant as an incident of expenses due to 
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industrial injury. But the evidence showed that the complication was 
a normal incident of the serious nature of the injury and was not at 
all an unusual experience in such cases and was not to be ascribed to 
any insufficiency of the methods of the attending physician whose treat- 
ments were entirely proper and adequate. It was accordingly held 
that [2] the reasonable cost of all the medical treatment rendered to 
applicant on account of his injury was a proper charge against 
defendant. 

Reheaeino denied. 

Writ op review denied by first district court op appeal. 

Hearing denied by supreme court. 



L. A. No. 1367— May 28, 1921. 
CDDAHY PACKING COMPANY, Applicant, vh. H. L. GOLDEN, Dejeniant 

Proximate Cause op Dibabilitt— Active Disease of Leo Pbeexibtino Ikjurt 
Which Lioutbd Up DisEAse to Disablino DBaiiEB — Disability Apportioned 
BETWEEtf Disease and Injury as Cause. 

On August 18, 1920, the defendant suffered a blow on his left leg 
while at work in the course of his employment as scaler by defendant 
at Los Angeles. A serious disability ensued which was diagnosed as 
due to osteomyelitis. It appeared that for many years prior to the 
injury said disease had existed in an active and progressive state in 
the leg, although for a considerable period it had not produced any 
material disability and that the injury exacerbated the condition and 
rendered it acute and wholly disabling. It was held that under the 
provisions of section 3 (4) of the Act, the disability should be appor- 
tioned between the injury and the preexisting condition as causes. 
The applicant was awarded medical treatment to cure and relieve him 
from the effects of the injury and one-third of indemnity for total 
disability. 



No. 9498— May 31, 1921. 



5 CoMMEECE — LiGiiT Running Repairs to IjOCOmo- 
TivE Assiuneo to Service in Intebstate Commbece Witiioot Witiiorawai, Frou 
OB Interbuption to Regular Service of gucH Assignment — I-hjury During 
Such Repairs Not Within Commission's JuRisDicrnoN. 

B. 6. Eillebrand, attorney, for Defendant. 
On May 5, 1920, the applicant, who was employed as boilermaker in 
defendant's roundhouse at Gerber, California, was burned and sub- 
jected to gas poisoning by the starting of a fire in a locomotive while 
he was in the firebox repairing the boiler tubes. At tha* time the 
defendant was a common carrier by steam railroad engaged in both 
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interstate and intrastate eommerce; the locomotive in question was 
regularly assigned to the hauling of certain interstate trains and at 
the end of a regular trip at midnight became the subject of light run- 
ning repairs which were to be completed several hours before the time 
for resuming such interstate service by beginning its regular trip at 
Jive o'clock the next morning; during such repairs the engine was not 
withdrawn from service, some steam still being maintained in it and 
it being contemplated that the usual schedule of its service should 
continue without interruption. It was held that at the time of the 
injury the employee was rendering service in interstate commerce and 
that as to this injury he and thu employer were not subject to the 
provisions of the Workmen's Compensation Act or to the jurisdiction 
of this Commission. The proceeding was accordingly dismissed. 

No. 9641— May 31, 1921. 



Arisino Out of Employment— New and Fubtbeb DisAnn-iTY — Kneb Vulneb. 

ABLE BBCAUBE OF iNDOBTBIil. INJ0HT RBINJUHEU BT ACCn>ENTAL STBAIN NOT THE 

Rbbult of the Knee Condition — Nor a New add Fi'btiieb Disabiutv. 
F. A. Flynn, attorney, for Defendants. 
On December 16, 1920, the applicant suffered a severe contusion of 
the right leg with laceration involving the prepatella ligament of the 
knee while working in the employment of defendant as carpenter at 
Oakland. After termination of the disability due to this injury he 
returned to work for other employers for a short time, and on April 8, 
1921, while crossing a vacant lot near his home in the course of a 
personal errand independent of any employment, his right foot slipped 
and he fell to a squatting position with both knees flexed and suffered 
a disability apparently due to the stretching of the ligaments in the 
injured knee which were still in a vulnerable condition. It was held 
that since the event producing the second disability was not the result 
of the condition of the knee, due to the original injury, but was an 
accident to which the applicant was subjected independently of any 
influence exerted by the former injury and the ensuing disability was 
connected with the original disability only by the vulnerability of the 
knee to injury, such event constituted a new and intervening cause of 
the second disability which was not a new and further disability 
proximately caused by the original injury. Since such new and inter- 
posing cause of the consequent disability was not an injury suffered in 
the course of any employment, the applicant was denied compensation 
on account thereof. {Bu'ce vs. Boward and Sons, 3 Cal. I. A, C. 500 ; 
Bead DriUiitg Co. vs. Industrial Accident ComnUssian, 177 Cal. 194, 
5 Cal. I. A. C. 1 ; Sntwer vs. Samuels, 6 Cal. I. A. C. 215 ; JKwrpAy vs. 
Red River Lumber Co., 8 Cal. I. A. C. 45.) 
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No. 9035— May 31, 1921. 
JOHN R. GILI^ERG and RUTH GlLI.aEBG and ESTHER GIliLBEWJ, 
MINOBS, BY TUEIa OUABDIAN AD LITEM, MRS- H. LENGBMAN Aim EDA 
REMMERS, Applicanlt, vs. SHREVE AND COMPANY and CALI- 
FORNIA CASUALTV INDBMNITY EXCHANGE, Defeniantt. 

Sufficiency op Evidencb— Emfm)yee Killed While on the Stbeet fob 
Unknown Pubposg. Althouoh Possiblv fob Sfbcial Ebband f«b Eiefloieb— 
Evidence Insufpicient to Show That Injubt Arose Out of Bhplothent. 

8. R. Pfund, attorney, for Defendants. 
Henry Gillberg had been employed by defendant at San Francisco 
for a number of years as shipping clerk. He was allowed a wide 
discretion in the performance of Jiis duties, which were gpneral in 
character and frequently involved special errands upon the streets for 
the employer. At about three o'clock in the afternoon of November 19, 
1920, an automobile struck him while he was crossing the street and 
inflicted injuries which proximately caused his death three days later, 
during which interval be did not regain consciousness sufificiently to 
enable him to explain his purpose in being upon the street at the time 
and place of his injury. The employers testifled that, although it was 
entirely possible that he was on such a special errand in the coTirse of 
his employment, there was no trace of any information as to any 
particular errand or duty for the employer in which he might have 
been engaged at that time. There was some suggestion that he might 
have been on a personal errand independent of his employment. It 
was held that although the evidence was such as to raise a stroi^ 
suspicion or surmise that the employee was at the time of his injorj 
on an errand for the employer, it did not produce moral certainty oi 
the satisfaction of an unprejudiced mind beyond a reasonable doubt 
and that therefore the conclusion that the employee was on such errand 
would be merely a conjecture or suspicion not resting upon sufficient 
premises of fact to amount to an inference and that therefore ttfi 
evidence was insufficient to establish defendant's liability for compen- 
sation. {See Clapp's Parking Station vs. Industrial Accident Com- 
, 34 Cal, App. Dee. 698, 8 Cal. I. A. C. 75.) 



No. 9583— May 31, 1921. 

R E VAN HORN. Applicant, vs. WADDELL Lt'MBEB COMPANY AND STATE 
COMPENSATION INSURANCE FUND, Defendantt. 

F Disability — Apfgsdiciti8 Followino Abiwhinal Blow — 

B. E. Pemberton, attorney, for Defendants. 

The applicant was an experienced lumoer handler who had been 

engaged in that occupation for a considerable period without disalslity. 

While endeavoring to pull a lai^ plank from the bottom of a pile ot 

lumber in the course of bis employment by defeuduat at Alaneda on 
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January 11, 1921, be slipped and fell and the plank struck him npou 
the abdomen. Two days later persisting symptoms of great severitj 
led to an examination which resulted in a diagnosis of appendicitis, 
for which an operation was performed. It was contended that the 
appendicitis was caused by the trauma, bat, it appearing that the con- 
sensus of scientific opinion ia that there is no direct relationship between 
trauma and appendicitis, the two occurring in close chronolc^cal 
sequence only by way of coincidence, it was held that the evidence was 
ioBufScieDt to establish that the appendicitis which appUcaut suffered 
was proximately caused by the abdominal blow in particular or by the 
employment in general. Compensation was accordingly denied. 

L. A. No. 1510— May 31, 1921. 

A. MUENCH, AN INCOMPBTBNT, BT HIS OUASDIAN AD UTEU AND TBUSTEB, 

ARNOLD MUENCH, AppUamt, vs. rX>8 ANGELES COUNTY (Forestbi 
Dbpabthbnt), Defeniant. 

Abisiho Out or Gmplothbht — Injurt on Wat to Wobe in Eupi:OTeb'b Con- 
VEVANCB — Special Expobubx by Rbabon of Tbanbpobtation Thus Fusnisheb — 

COHPEN SABLE. 

R. W. Dowds, attorney, for Defendant, 
On the morning of March 16, 1921, the applicant suffered a fracture 
of the skull and other injuries when an automobile collided, with'a 
motorcycle on which he was riding from his home to work pursuant 
to the requirements of his employment by defendant as forestry fore- 
man near La Creaeenta. The motorcycle was furnished to him and 
all operating expenses thereof were paid by the employer as a conven- 
ient means of transportation to and from the various scenes of appli- 
feant's service because of the necessity for rapid transportation between 
widely separated points. Such furnishing of transportation bore no 
relation to applicant's wagies but was required to save time and render 
his service more efficient. It was held that by the u.se of such means 
of transportation the applicant was specially exposed by reason of bis 
employment to the risk of such injury which therefore arose out of 
the employment and was compensable. (See Richardson vs. City of 
Los Angeles, 6 Cal. I. A. C. 71 ; Johnton vs. Pure Milk Dairy Company, 
eCal. I. A. C. 257.) 

L. A. No. 1483— May 31, 1921. 

MRS. MAUD M. HAfJBS. Applicant, vs. RALPHS GROCERY COMPANY and 

iBTNA LIFE INSURANCE COMPANY, Defendant. 

> AaoBES8«» IN Pesbonai. Aitkrca- 

E. Heisman, attorney, for Applicant. 

Leland Mann, attorney, for Defendants. 
Charles Louts Hanes, deceased husband of the applicant, was 
employed by defendant as grocery clerk at Los Angeles. Being in ■ 
a~mm . o 
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need of a clean apron, the deceased applied for it to another employee 
whose duty it was to supply it. It appeared that in accordance with 
instructions theretofore issued to him, the latter employee requested 
the return of the soiled apron before supplying a clean one; deceased 
claimed that the soiled apron had already heen returned ; on the other's 
denial, an argument ensued in the course of which the deceased struck 
the other with a box, as a result of which the assaulted employee struck 
the deceased a blow which knocked him to the floor and eaused a frac- 
ture of the fiull resulting in death on February 29. It was held 
that since the injury occurred by reason of a personal altercation in 
which the deceased was the aggressor, it did not arise out of the employ- 
ment or occur because of any special risk thereof and therefore was 
not compensable. 



No. 9506— May 31, 1921. 
L. LUDWIGSON, Applicani. vs. HERZOG BLEOTRIO AND ENOINEERING 
COMPANY AND LONDON GUARANTEE AND ACCIDENT COMPANY, 

Defendants, 

Jurisdiction — Ma hi time Injubt^Maciiinist Ibjubed While Removiko 
Enqine fbom Fujatino Vesbkl for Repairs on Tmnd — Commission Has 
Jurisdiction. 

• C. jS. Bucker, attorney, for Defendants. 

The applicant was employed as machinist at San Francisco by 
defendant Rerzog Electric and Engineering Company which was 
engaged in the business of repairing machinery* used aboard vessels, a 
considerable portion of applicant's work being done in defendant's 
shop on land. In the course of this business defendant had undertaken 
the overhauling and repairing of the engines of an ocean-going vessel 
which was temporarily stopping at San Ftanciaco Bay for repairs; 
incidentally to this work it became necessary to remove parts of the 
engine from the hold of the vessel in order that they might be taken 
to defendant's shop on land for the necessary repair work. While thus 
engaged in the hold of the vessel on October 22, 1920, the applicant's 
hand was crushed. At the time of the injury the defendant employer 
was insured by defendant London Guarantee and Accident Company 
against liability under the Workmen's Compensation Act of California. 
It was held that notwithstanding any maritime features which may 
have characterized the employer's business or its contract with tbe 
vessel owners incidentally to which the work was being done, the 
employment of applicant at the time of the injury was not maritime 
in character and that his claim for compensation was within the juris- 
diction of this Commission. 

Rehearinq denied. 



(ibvGoOglc 



INDU&TRUL ACClDtlKT COMMISSION DEOISIONB. 115 

No. 9290— May 31, 1921. 
THBO. STALE!, Applicant, vs. IIOBABT ESTATE COMPANY, Defendant. 

Statute or Limitations — Contini;eu I'atuent of Nobmai. Compensation — 
Cum FOB Fifty Pes Cent Additional Lndemnity fob Miboonduct Must Be 
Filed Within Six Months of Injubt. 

M. F. Shelley, attorney, for Applicant. 

C. F. MeGlashan, attorney, for Defendant, 
On Mareh 3, 1920, the applicant suffered injuries resulting in per- 
manent disability of bis arm when bis clothing was caught in a saw 
while he was working in the employment of defendant as handsaw 
operator at Hobart Mills. Normal compensation was paid by defend- 
ant without question. Within six months after the last payment of 
compensation, but more than six months after the sustaining of the 
injury, the applicant filed a claim setting up for the first time hia 
contention that the injury was proximately caused by the employer's 
serious and wilful misconduct and that he therefore was entitled to 
50 per cent additional compensation. It was held that under the terms 
of the Workmen's Compensation Act the payment of normal compen- 
sation does not serve to toll the statute of limitations as to a claim on 
account of serious and wilful misconduct of the employer and that 
application for sucb additional compensation must be filed within six 
months after the injury is sustained or within six months after* some 
recognition by the employer of liability for such punitive compensation. 



No. 9359— May 31, 1921. 
ED UNDQUIST. Applicant, vs. KEN YON- WHITMAN CONSTRtlOTION COM- 
PANY, rXJNDON GUARANTEE AND ACCIDENT COMPANY and J. P. 
MORTEN8EN, DefendanU. 

Pboximate Cause of Disabiliti— Rf.petition op Symptoms Pbbcipitated by 
Second Stsain — Back Weakened by Fobmeb Injuby^Subsequent Symptoms 
Proximately Caused by Second Strain. 

C. 8. Buclier, attorney, for Defendants Kenyon-Wliitman Construc- 
tion Company and London Ciuarantee and Aeeiderit Company. 
George A. Work, attorney, for Defendant J. P. Mortensen. 
While working in the employment of defendant Kenyon- Whitman 
Construction Company on December 31, 1919, the applicant slipped 
while carrying a very heavy timber and thereby suffered a sacroiliac 
strain; the condition was treated, all incapacitating symptoms dis- 
appeared and applicant entered the employment of defendant J. P. 
Mortensen as carpenter at Rio Vista and while so engaged on January 
14, 1921, the same symptoms reappeared when he subjected his back 
to a twist while carrying a planit through a doorway. The evidence 
showed that although the first occurrence had left the sacroiliac struc- 
ture weakened and susceptible to recurrence of symptoms, the effects 
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of the original injury had been so far cured that ineapaeity would not 
recur in the absence of further strains. It was held that the second 
disability was not a mere recurrence of the former disability but was 
the product of an independent injury acting upon a condition of 
susceptibility to fairly slight strains and that therefore the second 
employer alone was liable for the disability suffered on and after 
January 14, 1921. 
Reubarinq denied. 



No. 9492— June 4, 1921. 



Identitv op Eupixiteb — Emplotee as Cokpobatiok Wobkino fob Its Inde- 

PENPBNT CONTBAOTOB InSTAIXINO EQUIPMENT IR ITB PLAHT OORPORATION PAID 

Phemiuu by Contbactob fob Use of Em ploiek— Employee Paid Waobs by Coe- 
pORATioN AND Bonus by Contbactob — Joint and Several Bui.otment. 

J. A. Maguire, attorney, for applicant Maryland Casualty Co. 
For a considerable period the defendant had been working aa 
mechanic in the employment of California and Hawaiian Sugar Refln- 
ing Corporation at Crockett. Louis Cqlwell was engaged in installing 
under contract certain equipment in the corporation's plant. In order 
to fadilitate the work of installing this equipment the corporation at 
the request of Colwell furnished to him the services of defendant and 
others as mechanics in the work, defendant being directed by the 
corporation to engage in Colwell's work and being allowed no choice 
or discretion as to whether he would do so or would remain with his 
usual work for the corporation. In the work of installing this equip- 
ment defendant was under the direction and control of Colwell; he 
received his regular wages directly from the corporation on whose 
pay roll he was retained and also received an additional daily sum 
directly from Colwell. The corporation was reimbursed by Colwell for 
the regular wages thus paid defendant while engaged in this work and 
also received a premium of a specified sum per day from Colwell 
for the use of such mechanics. While engaged in such work on Decem- 
ber 7, 1920, the defendant fell from a scaffold and fractured his left 
leg. The corporation and the contractor being jointly interested in the 
defendant's work both by payment of wages therefor and in the ulti- 
mate results to be produced by the work, it was held on the authority 
of the eases cited below that he was at the time of the injury working 
in the employment of California and Hawaiian Sugar Refining Corpora- 
tion and Louis Colwell jointly. An award for the compensation to 
which the defendant was entitled on aceount of the injury was accord- 
ingly rendered in his favor against the applicants, who were the 
insurance carriers for the two employers respectively, and each of 
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them. (See Coulter va. Wellman et al, 5 Cal. I. A. C. 67; Employers 
Liability Assurance Corporation, Limited, of London, England, vs. 
Industrial Accident Commission, 179 Cal. 432; 5 Cal; I. A. C. 228; 
Marken vs. Yellow Aster Mining and Milling Co., 6 Cal. I. A. C. 101 ; 
Frederick vs. DaUerup, 6 Cal. I. A. C. 110.) 



No. 9516-^une 4, 1921. 
AMALIA BORGOGNO, Applicant, vs. PACIFIC COAST STEEL COMPANS 
AND FEDERAL MUTUAL LIABILITY INSURANCE COMPANY, 
Defenianit. 



John J. Mazza, attorney, for Applicant, 

A. E. Cooley, attorney, for Defendants. 
On May 29, 1920, Oreste Rubino was killed when a bundle of steel 
from a crane fell upon him while he was working in the employment 
of defendant as laborer at South San Praueisco. It appeared that 
during the vear preceding his death he had sent to the applicant, )ii» 
sister, resident in Italy, certain sums for her assistance in paying 
expenses during the illness of her husband. The ^evidence showed 
further, however, that this money wa.s used in repayment to applicant 
of certain amounts which she had advanced to the deceased about two 
years theretofore when he himself was ill and in need of assistance. 
It was held that since the remittances were in payment of a precedent 
debt, they were not contributions for support within the meaning of 
the Workmen's Compensation Act and that therefore applicant was 
not entitled to a death benefit. There being no evidence that the 
deceased left surviving him any person entitled to a death benefi* 
under the provisions of said act, award was made in favor of the Peoplt 
of the State of California for the $350 provided by chapter 183, Laws 
of 1919, of California. 
Application dismissed for lack op jurisdiction. 



L. A. No. 1570— June 4, 1921. 
JAMES B08ANK0, Applioaat, vs. AMERICAN TRONA CORPORATION, a 



Abibino Owt m- Ehplotubnt — Strain Pbecifitatino Hebnia Causing OnlT 
Slight Temfobaey Symptoms a«d No Compi^imt— Latkb Strain Precipitatinp 
SiMPTOjia Causing Complaint and Disability — Disablinu Hebnia Pboki- 

JIATELY CAUBKO BY FiBST STBAIN AWABD OF OP^IATIOM AND INDBMHITY FOB 

Disability Consbquent Thebeto. 

John J. Haydon, attorney, for Defendants. 
On April 8, 1921, the applicant, who was employed by defendant as 
ittaintenanee man at Trona. California, suffered slight symptoms in his 
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right groin while doing some heavy lifting which he was called upon 
in the course of his employment to perform only occasionally. After 
sitting down for a few minutes the symptoms disappeared, applicam 
made no complaint to anyone notwithstanding full opportunity to 
do so and continued with his regular work, which involved no heavy 
lifting, until April 20 when more pronounced symptoms appeared 
while he was engaged in lifting of less severe degree. He at once made 
complaint to the employer's representative, quit work and consulted 
a physician who found a protrusion, the existence of which was 
unknown to applicant, and diagnosed a hernia consisting of a sac 
extending just through tin; external ring without apparent thickness or 
any difficulty in reduction or any discoloration or excessive tenderness. 
The evidence contained the medical opinion that heeause of the 
relatively large hernia and the comparatively few symptoms of which 
complaint was made during its development, the first strain of lifting 
caused symptoms by forcing intra-abdominal contents into a pre-formed 
sac, the later more pronounced symptoms being due to the continued 
progress of development of the condition made manifest by the further 
pressure to* which applicant was subjected. It was contended that 
since the pronoitnced symptoms appeared only after a second strain 
which followed the first strain by a considerable period during which 
no symptoms were experienced, and the applicant was not subjected in 
this employment to repeated strains which could be considered as the 
cause of a hernia in the nature of a gradually developing oeenpational 
disease, the hernia appeared only as the normal development of a weak- 
ness preexisting and casually independent of the strains in question 
or the employment. But the Commission held that the culminating 
incident of the second strain was sufficient, considered in connection 
with the first, to constitute the original exertion as the proximate cause 
of the ensuing disabling condition. Applicant was accordingly 
awarded an operation and indemnity for the disability consequent 
thereto. 

L. A. No. 1443— June 6, 1921. 
U. C. KNAI'P. Applicant, va. W. H. STIMSON and CHARLES WILLAKD 



ABisino Out of Employment— Ik juby b 

HISHEO BY EMPU»YER'a HErSESENTATIVE I 

EMEBQKNCIES — COMPBN SABLE. 

F. L. Anderson, attorney, for Defendants. 

The applicant was employed by defendants as stationary engineer 

at Los Angeles, his duties being performed in the engine room of two 

office buildings where he had regular hours of service. Before the time 

for beginning work on the morning of December 16, 1920, the chief 
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engineer of the buildings requested applicant by telephone to come to 
the engine room immediately for emergency work made necessary by 
the flooding of the room with water. Some time theretofore the chief 
engineer had placed one of his own aotomobilea at applicant's disposal 
as an assistance and convenience in making such emergency trips to 
the buildings when the street care were not running. While he was 
preparing the automobile for the trip, the engine backfired and frac- 
tured applicant's right wrist. It was held that although the furnish- 
ing of the autjjmobile was not strictly in pursuance of any of the terms 
of the contract of hire, it was a means of transportation constructively 
furnished to him by the employer for use on such occasions as that 
on which the injury occurred and that therefore the applicant was 
entitled to compensation. (See Adair vs. County of Los Angeles, 
7Cal. I. A. C. 98.) 

L. A. No. 1475— June 6, 1921. 
JAMBS HAWKINS, AppHcant, vs. UNION OIL COMPANY OF CALIFORNIA, 



lU Serious amp Wilful Misconduct of Employing Corpobatiow— Guard 
Omittbd ntou Newly Inbtallh) Machinery in ViolatiOI* of Known Safitv 
Obder of the Commission — F<»giiam'b Nboliqencb and Inadvestencb Not 
Wilful and Nor Imputed to OmcsB of Cobporatiun. 

T. M. McNamara, attorney, for Applicant. 
H. W. Reynolds, attorney, for Defendant. 
On December 5, 1920, the applicant, who was employed by defendant 
as derrick man at Taft, suffered an injury requiring amputation of 
his right leg when he was thrown aa;ainst a moving chain and sprocket 
which were not guarded in accordance with the requirements of a 
safety order of this Commission. The safety order was known to tlie 
employer which had theretofore complied with all such requirements 
and had given directions to the subordinates in charge of the machine 
on which the injury was sustained that the same should be supplied 
with all the required guards. The omission to apply the guard was 
due to the foreman's negligence and inadvertence in promptly carry- 
'm% oat directions because of the confusion and pressure of details 
incidental to installing and beginning the use of the machinery in 
question which at the time of the injury was being operated for the 
first day. It was held that the failuti promptly to install the guard 
was due to the foreman's negligence and inadvertence from which any 
element of wilfulness was absent and which did not constitute serious 
and wilful misconduct of the corporation or any executive or managing 
officer or general superintendent thereof. Applicant's claim for the 
additional compensation prescribed by the Workmen's Compensation 
Act on account of serious and wilful misconduct on the part of the 
employer was denied. 
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No. 9321— June 6, 1921. 

FRANCES BOOTS. Applicant, vs. PACIFIC GAS AND EI.ECTRIC COMPAN'?, 

Defendant. 

Ehpi^ver's MrscONDucT — Fatal Injury Due to Supebioe'b Pailvix to 

Direct Dbtails or WowK— No Violation of Statute oh Safbie Obdes Wiia 

Knowleuoe OB Intention of Eupix>VEa — No JIi scon duct. 

Barry L. Huston, attorney, for Applicant, 
On January 8, 1921, Arthur Boots, deceased huaband of tbe appli- 
cant, was fatally injured when a transformer pole fell ^prQn and 
crushed him while he was digging a trench incidentally to the aperation 
of moving the pole. The gang in which he was working was in charge 
of a foreman who was acting under the direction of defendant's 
district foreman. The former received instructions from the latter 
as to the methods which should be employed in moving the particular 
pole in question, the latter not being on the ground or personally 
supervising the work. In pursuance of these directions, the foreman 
cjirected deceased to dig a certain trench and then proceeded to other 
work in the vicinity without watching the work of deceased, who dug 
the trench so close to the pole as to cause it to fall. If the guy wires 
which the foreman was intending to use pursuaot to his instructions 
had been applied to the pole before so much of the trench had been 
completed, the pole would not have fallen. It did not appear that any 
statute or safety order was knowingly violated. It was held that the 
conduct of the foreman was not to be imputed to the employing corpo- 
ration as serious and wilful misconduct because the foreman was not 
an executive or managing officer or general superintendent of the 
corporation, and that if the district foreman were considered as such 
official, his failure more specifically to supervise and instruct his 
subordinates in the manner of doing the work was a mere omission 
and did not constitute serious and wilful misconduct. Applicant's 
claim for 50 per cent additional compensation was accordingly denied 
and she was awarded normal compensation only. 



No. 7823— June 6, 1921. 
KAXO FIJJINO AND KIHI FUJINO. by PAUL WAKIMOTO, their a 

IN FArT, Applicant*, vs. DR. C. W. EVANS akd EMPLOYERS' LIABTlitX 
ASSURANCE CORPORATION, LIMITED, Defendants. 

|1] Dbpen DEN CY—" Picture Bride" Living im Japan with Mother of Ek- 
ri.oYEE IN CAUtcRNiA— Compliance with Laws or Japan— Member of Em- 
ployee's Hod BEHOLD — Dependent. 

[2] Extt:nt of DBPBNDBBor— Rbmittanoeb to Mother and "Picture Briw^" 
Wife in Japan— Part of Remittances Re»ebv{x fob Tbanspobtatipn to Cau- 
KORKiA — Total Amount Remitted a Contribution fob Support. 

Lafayette Sniallpage, attorney, for Applicants. 
E. P. Wisecarver, attorney, for Defendants. 
On May 6, 1919, S. Fujino, a ranch subforeman employed by defend- 
ant near Modesto, California, was fatally injured when he accidentally 
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fell out of an automobile and suffered a fracture of the skull while 
putting out a fire in the automobile in which he was riding on a special 
erraud in the course of his emploj'ment. He left surviving him the 
applicants, respectively, his "picture bride" wife and mother, residents 
of Japan. The wife had never seen the deceased, but was married to 
him in accordance with Japanese custom and legal requirements, and 
as his wife had established her residi^nce with his mother in Japan. 
The deceased had remitted certain amounts to the applicants, part of 
which was reserved by them for the expenses of a contemplated trip to 
California to join the deceased. It was held that [1] by reason of the 
compliance with the laws and customs of Japan, the applicant wife as 
well as the mother were members in good faith of decedent's household 
and therefore were within the requirements specified by the Workmen's 
Compensation Act of California for qualification as dependents of an 
injured employee, and that [2] the amount being reserved for traveling 
expenses was to be included in the amounts contributed and used for 
the dependents' support and therefore constituted contributions to be 
considered as the basis for computing the death benefit for which 
defendants were held liable. 



No. 9640-June 8, 1921. 



Barry if. Colding, attorney, for Defendants. 
CXn February 18, 1920, the applicant suffered a fracture of ' the 
r%ht leg and other injuries when a wagon tipped over while he was 
dumping a loiad of rock from it in the course of his employment by 
defendant as teamster at Gridley. At the instance of the employer's 
insurance carrier, he was brought to San fVancisco for the adminis- 
tration of medical treatment which required his residence at that 
place for a considerable period. It appeared that applicant was a 
migratory laborer with no relatives in California; that he owned no 
property at or near Gridley and did not even rent a room there, his 
living quarters being supplied by his successive employers or consistin'j 
of such places as he could find and were convenient and might be tem- 
porarily appropriated for use for his purpose. The evidence showed, 
however, that he had thus lived in the vicinity of Gridley for 
twenty years, was widely acquainted there and regarded that locality 
as his home. His living expenses at San Francisco were about fifty 
cents a day more than at Gridley. In this proceeding he claimed reim- 
bursement for such additional expense which the Commission held 
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he was entitled to receive aa part of the cost of medical treatmeDt made 
necessary by reason of his absence from his permanent residence at 
Gridley. 

No. 9702— June 8, 1921. 

WILLIAM DRAFFIN, AppUeant, va. 0TI8 ELEVATOR COMPANY AMD 

EUriX>YEItS' LIABILITY ASSURANCE CORPORATION. Defendants. 



B. P. Wisecarver, attorney, for Defendants. 
The applicant was employed by defendant as machinist in San 
Francisco, his usual work being that of drill press operator which 
involved no heavy physical strains. On January 10, 1921, he and 
other employees were directed to clear away wreckage following a fire, 
this work involving some very heavy lifting from which applicant was 
forced to desist after a half hour because of pain in the left groin and 
a sensation of faintness. He could not assign the onset of these 
symptoms to any particular moment during the half hour or to any 
particular strain in the course of such work. About two weeks later 
he noticed a lump in the groin which on physical examination by b 
physician was pronounced to be a direct inguinal hernia of recent 
traumatic origin. It appeared also that applicant had a hernia on the 
right aide of several years' standing which he claimed was made larger 
by the heavy work in question, but he made no claim for compensation 
on account of such exacerbation. The Commission found that, not- 
withstanding the absence of one specific strain to which the onset of 
the hernia could be attributed, the evidence was sufficient to establish 
that the hernia arose out of and was proximately caused by the half 
hour's unaccustomed work in the course of the employment, and it 
was therefore held compensable, not as an occupational hernia caused 
by repeated heavy strains producing the result only by their cumula- 
tive effect, but as the product of a combination of strains limited to the 
single occasion of unusual lifting which constituted the event producing 
the injury. 

No. 9284— June 8, 1921. 



B. E. Pembcrton, attorney, for Defendants. 
While heavily lifting in the course of his employment by defendant 
as shipping clerk at San Francisco on October 22, 1920, the applicant 
suffered the detachment of the retina of his left eye, the vision of which 
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was thereafter reduced to light perception. Such lifting was a duty 
which applicant frequently performed in the course of his employment 
without any noticeable symptoms before the occasion in question. The 
evidence showed that his eyes were myopic, this oonditiou being more 
marked in the injured eye than in the other ; there were a fairly high 
blood pressure and a definite arteriosclerosis, although there was no 
abnormality in either eye of such degree as would ordinarily he 
regarded as of itself exposing applicant to the danger of a retinal 
detachment, and there was no sign of any hemorrhage which could 
have served as the precipitating cause of the disability. The expert 
medical opinions adduced indicated that any preexisting condition of 
the eye was such as to be of inconsiderable influence as a causative 
factor in producing the ensuing disability which, by a process of 
elimination, was to be attributed to the strain as the most important 
if not the sole factor in producing the retinal detachment. The entire 
ensuing disability was accordingly held to have been proximately caused 
by the strain in question and applicant was awarded the entire com- 
pensation indicated by his disability without apportionment of any ■ 
part thereof to preexisting conditions unafl'eeted by the employment. 
(See HouUkan vs. Nelson Manufacturing Co., 7 Cai. I. A. C. 151.) 



No. 8659— June 9, 1921. 

THE PEOPLE OP THE STATE OF CALTPORNIA. AppUrant, vs. PITTSBURG- 

DES MOINES STEEL COMPANY, Defendant. 

JuRiBmciiON — Injury in Califoekia to Emplotke Hibed is Anotheb State— 
Emploter a Foeemn Cobporatioh With No Eepbese.ntativb in This Statb— 

EMPLOYIX UaBLE UKPEB EXTRATEBBITOBIAr, PROVIBIOSH OF OOMPENBATIOX LAW 

OF Other State— Oompbomise of California's Claim fob Compensation 
Apfboved by Commission. 

A. E. Grawpner, attorney, for Applicant. 
On May 6, 1920, W. M. Davis, a steel erector working in the employ- 
ment of defendant at Selma, California, fell from a balcony of a steel 
structure and suffered a fracture of the skull which proximately caused 
his death on the same day. There being no evidence that the employee 
left surviving him anyone entitled to a death benefit as a dependent 
under the provisions of the Workmen's Compensation Act of Cali- 
fornia, claim was made on behalf of the state against defendant to 
collect the $350 for which defendant was made liable by chapter 183, 
Laws of 1919 of California, for the Industrial H«habilitation Fund. 
It appeared that the defendant employer was a corporation organized 
and existing under the laws of South Dakota and that it hired the 
deceased in that state and sent him to California for work in opera- 
tions which defendant was conducting in this state, and that under 
the terms of the Workmen's Compensation Act of South Dakota, which 
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gftre its provisions an extraterritorial effect, defendant might be held 
liable in that state for compensation on account of the injaty which 
formed the basis of this proceeding regardless of defendant's discharge 
of its liability under the California law. In view of these considera- 
tions and the further difficulty of this Commission's obtaining of juris- 
diction over defendant by reason of the absence of any representative 
in the state on whom service could be made and the objections to a suit 
in a. foreign state to collect the amount for which defendant was liable 
under the law of this state, the Commission approved an agreement of 
compromise and release for payment of a part of the amoont pre- 
scribed by said statutory provision. 



L. A. No. 1271— June 9, 1921. 
BAI.ni A. ALnniCIl, AppUeanI, vs. HOME BAKING COMPANY 
FORD ACCIDENT AND INDEMNITY COMPANY, 



IjIMITATIONK FUHM8II1.NC OF MEntCAL TBEATHENT— SUMICAL 



t'llVHICIAN MORE THAN SIX Mo.N] 

urRSEU ?oa Cost by I.isubascb Vi 
Claim Not Babbep. 

Floyd L. Hisk, attorney, for Applicant. 

L. A. Clayberg, attorney, for Defendants. 
On June 18, 1919, the applicant suffered a fracture of the first 
lumbar vertebra, a sprain of the right hip and an injury to the right 
shoulder when an automobile which he was teaching a fellow employee 
to drive collided with another automobile. The defendant insurance 
carrier furnished to applicant certain medical treatment and paid him 
disability indemnity on account of the injuries; compensation was 
then discontinnod for a considerable period but on complaint of con- 
inued disability the applicant again consulted the insurance carrier's 
physician who had prescribed a leather belt or back support which appli- 
cant procured and wore and the cost of which he paid more than six 
months prior to September 15, 1920, the date on which the application 
herein was filed. Because of the applicant's delay in remitting the 
receipted hill to the insurance carrier, he was not reimbursed by the 
insurance carrier for the co.st of the belt until about a month later but 
within said six months' period, although there was at no time any 
contest hy the insurance carriei- as to its liability for such reimburse- 
ment. It was held that sin<re the cost of the belt was paid to applicant 
by way of reimbursement, the belt was not "furnished" until the insur- 
anee carrier thus paid for it, notwithatandina: that it was previously 
prescribed, obtained and worn, and that therefore applicant's claim 
was not barred by the statute of limitations. He was accordingly 
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awarded the additional compensation to which the evidence showed 
him entitled. {See Hughes vs. Umted fifates Casualty Company of 
New York, 5 Cal. I. A. C. 134; Fossett vs. Venable, 6 Cal I. A. C. 66.) 

Rehearing denied. 

Writ op review denied by second district court op appeal. 



No. USB— June 10, 1921. 

RUSSET, M. FITCH, Applicant, vs. THE AMERICAN RAILWAY EXPRESS 

COMPANY, Defendant. 

JuBisDitTioN — Approval of Settlement Aobeement — Unexpected Rbcubrenci 
OP DiaABiLiTY — CoMuiBfiioN HAS No Powiai TO Set Aside Oedek Appboving 
Setti-bment Agbebment Except on Reheakimq.- 

R. M. Lyman, Jr., attorney, for Applicant. 

Pillsbury, Madison (md Siitro and E. G. Hillehrand, attorneys, 
for Defendants. 
On December 34, 1919, the applicant suffered an injury to his ankle 
while working as messenger's helper in the employment of defendant. 
The Comraission issued its order approving a settlement agreement 
which was reached by the parties on the basis of the estimated duration 
of the disability and on the assurance to applicant by the employer's 
physicians that on the expiration of the period of contemplated disa- 
bility the applicant would be entirely cured of the effects of the injury 
and would not be subject to a recurrence of symptoms. No rehearing 
was asked as to this order approving the settlement agreement and the 
same became final. On July 17, 1920, while working in the course of 
further employment by defendant the applicant again suflfered the 
same symptoms of disability which the evidence showed to be a new 
and further disability in the nature of a recurrence of the symptoms 
caused by the original injury and not the effect of a new and inde- 
pendent injury. The defendant's plea of the bar by the prior settle- 
ment was raised at the hearing without specification in the answer; 
the findings and award denied applicant further compensation on the 
ground that when the order approving the settlement agreement had 
become final, applicant had irrevocably precluded himself from obtain- 
ing further compensation for the injury, the risk of unexpected develop- 
ments affecting the rights of either party being assumed by the parties 
as an esential element of a settlement. The applicant filed a petition 
for rehearing as to the findings and award on the ground that such 
raising of the plea at the hearing for the first time was a surprise which 
prejudiced him in that it denied him an opportunity to present evidence 
which he could produce to the effect that he had entered into the settle- 
ment agreement only upon the above mentioned assurance of the 
employer's physicians. It was held that, notwithstanding any possible 
element of surprise by the late specification of the defense, since the 
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Commission, under the principle enunciated by the Supreme Court of 
this state in Georgia Casiialty Coiiipany vs. Indiistriai Accident Comr 
mission (177 Cal. 289; 5 Cal. I. A. C. 16), would be without jurisdic- 
tion to set aside its approval of the' settlement agreement at this time 
by reason of the lapse of the time for filing a petition for rehearing, 
the applicant had not shown sufBeieut ground for reversing the findings 
and award even if the rehearing were granted. A rehearing was 
accordingly denied. $ 



No. 9417— June 11, 1921. 

STEVE FATICH, Applicant, vs. GREAT WESTERN POWER COMPANY OP 

CALIFORNIA, Defendant. 

Indbpekdent Conteactoe — Woodcutter om Piece-Wobk Basis Patiso Inci- 
dental EXPEBSBS AND Damages— OwNEB Speciftino Treks to be Cut and 
Results to be Pboducbd Without Conteoilino Manner op Working — Not 

EUPLOrUENT. 

H. L. Greeti and H. B. Murphy, attorneys, for Defendant. 
On December 22, 1920, the applicant cut his left foot with a saw 
while engaged in cutting wood for defendant in Plumas County. IJis 
services were being rendered in conjunction with two others, the three 
signing an agreement with' defendant whereby they were to work on 
a piece-work basis and to pay all incidental expenses and any damages 
resulting from the work and to control their own time and manner of 
working and divide their earnings among them as they might desire. 
Defendant reserved the right to select the trees to be cut, specified 
the height at which they should be cut and varied the lengths into 
which the wood should be cut, paying therefor, however, the price 
specified in the agreement for the lengths specified. Although tools 
were furnished by defendant, they were to be paid for by applicant 
and his associates from earnings. The defendant directed the piling 
of brush which by the terms of the agreement was to be placed con- 
veniently for burning. Daring the performance of work under this 
agreement, applicant accepted defendant's invitation to work by the 
day on two occasions as a temporary diversion from the services under 
the agreement but the evidence failed to show that work under the 
agreement was rendered under similar circumstances and conditions or 
that defendant exercised further direction or control over the services 
of apphcant or his associates than is indicated by the arrangements 
above specified, although there was some evidence to the effect that 
defendant threatened to terminate the agreement if the cutters refused 
to desist from operations under it temporarily in order to engage in 
the less profitable work by the day. Special care was to be exercised 
by the woodcutters not to cause loss or damage by negligent conduct 
during service under the agreement which could be canceled at any 
time for unsatisfactory performance by the cutters. The defendant 



INDUBTiOAL ACCIDENT COMMISSION DBOISrONS. 127 

reserved the right to accept such amount of each size of wood cut 
08 he desired up to a combined total of a specified number of cords. 
It was held that applicant in doing the work under the agreement was 
an independent contractor and not an employee within the meaning 
of the "Workmen's Compensation Act. (See Dordon Bros. vs. Indus- 
trial Accident Crnnmmion, 52 Cal. Dec. 231, 3 Gal. I. A. C. 390; 
Fidelity and Deposit Company of Maryland vs. Brush, 54 Cal. Dec. 
547, 4 Cal. I. A. C, 334; Parsons vs. Industriai Accident Commission, 
55 Cal. Dee. 846, 6 Cal. I. A. C. 93.) 



No, 9561— June 14, 1921. 



Arising Out op Eufloyubnt — EDrroRiiu, Writer Injured Whu.b Tbtino to 
Beootbb Papeb Blown Out w Window — Act Reasonablt InciDEMiAi. to £u- 
PLOYMENT — Compensable. 

C. M. Johns, attorney, for Defendants. 
The applicant was employed as legal editorial writer by defendant 
at San Francisco. While so engaged on March 16, 1921, a breeze blew 
out of the open window a manuscript with which he was then occupied. 
The paper lodged upon a marquise about five feet below the window and 
ten Or twelve feet above the sidewalk. The duplication of the work 
which had been done on this manuscript would have required about 
a half hour of applicant's time. To avoid such delay, he climbed out 
of the window and descended to the marquise to recover the paper; 
the glass on which he stood in so doing broke and precipitated him to 
the sidewalk below, causing him to suffer fractures of the leg. N& 
instruoti(»is had been given by the employer relative to applicant's 
conduct under such circumstances. It may have been possible for 
applicant to have called a janitor of the building to recover the paper, 
but the length of time which such action would require did not appear. 
It was held that under the circumstances the applicant's action in 
endeavoring to recover the paper was an act which could reasonably 
he considered as properly incidental to his employment and that there- 
fore the injury arose out of the employment and was compensable. 



L. A. No. 1469— June 14, 1921. 
Paris walker <The Pirrn street Stobe), a C0PA8TNEB8HIP, Applicant, va. 
EMPLOYERS' LIABILITY ASSURANCE CORPORATION, LIMITED, 
AND MARIE HOOGSTRA, DefendanU. 
[11 Abisinq Out of Employment^Euplotee Injured on Wat fbom Home 
TO DOCTWR FOB Treatment pos Industmai, Injubt — Nor Compensahle. 

[2] Statute of Limitations— Claim of Emploteb Against Insubancb Cae- 
BiEB FOB Payment fob Treatment Ordered dy Employer — -Application Files) 
More Than Six Months After Injury — Claim Barred. 

The defendant Marie Iloogstra was employed by applicant as clerk 
at Los Angeles. In the course of her work her finger was subjected 
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/';*//;« C'^/mftf.M, h'.'j.r^rj. for Evfendant Frank Danmi; Barry 
.1. tUM:-'l, ^ttt,n.^y. f r D^feii'Ia:::^. 
'"t Af-nl *, i;r2I, V:-rt'»r B-.-*.^he. d.r^«as«i hmband and father, 
t'-'W'-t'-'-iy, "t lit'- aHrJi'ar.rs. «mffpred a fatal fnctuiv of the AoU 
wK'-ii » i\i-fi:i-\'fj'; r>i\ii- in a boatswain's chair brote and precipitated 
hill} Ui till; ((''''""'' ^iiilf: he waa working in the emploTment of 
'Ut'ii'tmit tin nhit^t m»;tal Wrtrkcr at San Francisco. The suspeoding 
iU"/]i'p iiM'') Siy thi- «^(ipl<>yw was selected and nsed by him with the 
p iii,-/Aftv.-- iiiii\ jMrmiwtion of the employer. The defect which was 
fill' iiiiiiii-iiinti- ciiiuM' of thi' ueeiilent was latent and was not known tc 
('(ll(i-r Hie iidjilo.vcr or tlic (^niployee although certain teste which were 
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not made could have been made and would have revealed the defect- 
Certain tests for safety of the rope were made by the employee to the 
satisfaction of himself and the employer, both of whom believed, in 
good faith, that the rope in particular and the suspending device in 
general were safe. The evidence showed that the use of the device 
was not in violation of any of the statutes or code provisions of Cali- 
fornia and that a certain safety order of the Industrial Accident 
Commission, of which the use of the device in question was claimed 
to be a violation, had not been served upon the employer who had no 
knowted^ thereof. It was held that, regardless of the question as to 
whether the safety order to which reference was made should be so 
interpreted as to include the use of this device under the eircumstanees 
of the injury, the defendant was not guilty of serious and wilful 
misconduct which proximately caused the injury within the meaning 
of the Workmen's Compensation Act because it was not shown that 
such safety order had ever been served upon him or that he had any 
knowledge thereof and there was no element of sneh misconduct 
inherent in defendant's conduct. An award was accordingly made of 
the normal death benefit only without the 50 per cent addition because 
of serious and wilful misconduct. 



No. 9156— June 14, 1921. 



AaiaiNo OvT op Rmplothent — Going and Coming Rule — Newspapeb Rb- 
POBTEB ON Wat Home Aftbb Rbndbbino Sebviceb in Evening— Not Compen- 
sable. — Where a newspaper reporter, after reoderiDg service in the course of bU 
employment by attending a theatrical perfurmaoce which he was to report for a 
newspaper, was injured in a street accident while he was waliiing from the atreet 
car to his home at an hour when the usual transportation which would reader such 
walking unneoesaary had stopped, it was heM that, since the injury occurred when 
the employee was returning to bis home after termiuating the performsDce of any 
duties in the course of his employment, he was not entitled to compensatioD. 
(Commissioner French dissenting.) 

J. Chas. Jones, attorney, for Applicant. 
B. E. Pemberton, attorney, for Defendants. 
The facts are stated in the following opinion and dissenting opinion 
which were rendered with the findings and award denying compen- 
sation : 

I»>1NI0N. 
The facts in this case are that the applicant, G. Walter Reed, was 
working at the time of his injury as a reporter for the Sacramento Bee. 
He was assigned to cover a performance at the Clunie theater in the 
evening. He went home for dinner at the usual time after completing 
his regular work for the newspaper. After dinner he went down town 
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to the theater and witnessed the performance. It is conceded that the 
covering of thia show was a service in the regular course of his duty, 
although outside of his usual hours of labor. He was given carfare by 
his employer to cover the expense of this special trip. Apparently he 
had not decided at that time whether he would write his review of the 
performance after reaching home that evening or at the office the 
following morning, either course being open to him. His home is 
situated on Thirty-fifth street in Sacramento, and to reach his home 
he was obliged to leave the street car at Twenty-eighth street and walk 
from there. During the daytime a bus service is provided which 
would bring him to his own street, but this bus stops running at eight 
o'clock at night. While walking from the street ear line towards home 
after this performance and about 11.30 p.m., he was run down and 
injured by an automobile. 

Liability for compensation is resisted by the insurance carrier of the 
employer upon the ground that the injury did not occur in the course 
of Mr. Reed's employment. This defense is based upon the rule, 
familiar in workmen's compensation cases, that injuries sustained by 
an employee while going to and from work, or from his home to his 
work and vice versa, are not within the Workmen's Compensation Act. 
It is not contended that the service of covering the performance and 
writing a report upon it was not in the course of his employment, and 
it may be conceded that if he had been injured while at the theater 
and engaged in witnessing and taking notes upon the performance he 
would have been entitled to compensation. He was, however, injured 
while walking from the end of the car line to his home after the per- 
formance, and was substantially in the position of going home from 
work at that time. 

There are a number of exceptions to the "going and coming rule," 
as the above rule of compensation law is usually termed. The principal 
exceptions are where the injury occurs upon the employer's premises 
at an hour when the employee is reasonably present for purposes 
connected with his work, or where the injury occurs in a conveyance 
furnished by the employer as part of the contract of hire. Doubtless 
these are not the only exceptions. A number of reasons have been 
advanced in the present proceeding to bring the present ease within 
the excei)tions to the general rule. Without discussing the force of. 
these reasons as a theoretical matter, it is sufficient to say that a majority 
of this Commission have come to the conclusion that the present ease 
does not fall within any exception which has been recognized by judicial 
decisions. 

In a recent case, WardeU vs. Carrau and Green and State Compel^' 
sation Inswrance Fund, No. 9267, a decision of this Commission denying 
compensation in a similar ease was upheld a few days ago by the 
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Supreme Court of California, without opinion, by its order denying 
a petition for writ of review filed by the insured employee. In the 
Wardell case a boy was employed in a jewelry store, and at the close 
of his day's work was given a C. 0. D. paeka^ by his employer, to be 
delivered at a place located in a different direction from the store than 
that which the employee took to go to his home. He was ^ven his 
carfare by the defendant, and binding instructions to deliver the 
package before going home. After deliyering the package he took a 
street car line different from that he usually used to take him to his 
home, and while walking from the street car to his residence he fell 
upon the sidewalk and was injured. Like Mr. Reed in the present case, 
he was returning to his home from a special errand which he had been 
directed to perform after office hours. 

Again, in Morris vs. OakUmd Board of Education and State Cowf 
peTisation Insurance Fund, No. 7720, a school teacher of Oakland, in 
the course of her duties, attended an evening meeting connected with 
her work as a school teacher. While on the street en route to this 
meeting she was injured by an automobile. We denied compensation 
for the reason that in going from her home to a place of special 
assignment and vice versa, the "going and coming rule" applied. 

Again, in State Compertsation Insurance Fund vs. Lemon, reported 
in Vol. 2 Cal, I. A. C, p. 482, the facts were substantially similar to 
those of the present case and compensation was denied. 

We tiiink the present case is controlled by the foregoing decisions 
and for thfe reason have signed findings and award denying compen- 
sation. 

A, J. PlIASBURY, 

A, H. Naftzer, 
Commissioners. 
DISSENTING OPINION, 
It is my opinion that applicant is entitled to an award from the 
Industrial Accident Commission. The "going and coming rule" is 
generally considered in compensation jurisdictions to be binding on 
employees going to their employment and returning therefrom. In 
this instance applicant Reed had completed his regular work on Novem- 
ber 11 last and had returned home. He was required to leave his home 
early in the evening and report a theatrical performance in the city of 
Sacramento. It was necessary for him to follow his instructions. He 
had no option. He was under pay and his carfare was allowed both 
going to and returning from the theater. He was obliged to return 
home in the dark at an hour when there was no bus running to his 
home and therefore he was subjected to risks that were dissimilar to 
those he would be subjected to in returning home in the middle of the 
afternoon or early in the evening, 
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The foregoing facts lead me to the conclugion that applicant Beed's 
injury did not occur within the usual interpretation given the "going 
and coming rule," which rule has no definite limitations and has to be 
left to the best judgment of the different compensation commissions. 
I think the traveling referee of the Industrial Accident Commission, 
if he had completed his assignments and returned home and was given 
instructions to leave his home at night on special duty, would have 
merit in a claim for compensation, if injured, on the special assign- 
ment. I think he would be covered under the Workmen's Compensa- 
tion, Insurance and Safety Act from the time that he left his home 
until he returned, and that the "going and coming rule" would apply 
to his regular journey to and from the ofBce and would not include 
special trips. There is always more chance of injury at night, especially 
when the ordinary methods of conveyance are lacking, as was the case 
when applicant Reed returned home from the theater in Sacramento. 
There is no evidence in the record tc show that it was the custom of 
defendant James McClatchy and Company to pay the carfare of 
employees on their regular trips to and from the office, but this was 
done in the case under consideration because of the estra trip. 

In the case of Wardell vs. Carrtm and Green and State Compensation 
liisurance Fund, No. 9267, applicant Wardell was returning home from 
his regular employment and it was the opinion of the Commission 
that the carrying of a package did not bring him under the provisions 
of the Workmen's Compensation, Insurance and Safety Act. I think 
the case would have been different if the young man had been sent 
home and given explicit instructions to carry the package a long dis- 
tance from his home at night, without adequate means of transportation, 
while under salary and with his carfare paid. These factors would be 
essential in order to compare the case with the one under discussion. 

In the case of Morris vs. Oakland Board of Education and State 
Compensation Insurance Fund, No. 7720, the lady had completed her 
duties as school principal and also teacher, in the middle of the after- 
noon, and had returned home. She was injured shortly after leaving 
home. It was daylight, and the opinion in the case specifically refers to 
the lack "of any special exposure of her employment." Furthermore, 
the lady testified that she was ' ' expected ' ' to attend all meetings. There 
seems to me to be a difference between the Morris ease and the one 
under consideration. Applicant Reed had to follow his instructions 
and there certainly was a special exposure pertaining to his employ- 
ment, as outlined herein. 

In the case of State Compensation Insurance Fund vs. Lemon, 
No. 861, defendant was injured while returning home on the usual and 
best bicycle route at the close of his day's work. I am unable to see 
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how the facts in the Lenwn ease can be termed to be "substantially 
similar" to those in the Reed case. 

Applicant Reed's usual hours of duty were from late each afternoon 
until seven o 'clock the next morning. It has been shown that he had 
both a special assignment on the evening of November 11, 1920, and 
also the special exposure referred to in the Morris case. If he had not 
been injured he might have written up the account of the theatrical 
performance the same evening, at his home, although he had the option 
of doing this or writing it early next morning at the office of the 
Sacramento Bee. This all goes to show the unusual circumstances 
surrounding a reporter's position and the obligation on the part of 
each reporter to promptly fulfill his assignments and to furnish his 
copy so that there will be no delay in turning it in to the editor. The 
ordinary routine for a reporter would be to get the facts for his copy 
and then return to the newspaper office to write the story. The facts 
concerning applicant Reed's injury place the ease in the unusual class. 

For the reasons here outlined I am of the opinion that applicant 
sliould be awarded compensation by the California Industrial Accident 
Commission. 

Will J, French, 
Commis, 



No. 8246— June 15, 1921. 

D GIX)BE INDEMNITY 



Decided September 7, 1920, and not reported. 



JOHN F. PRYOR and OIJIBB INPKMNITY COMPANY <a 

Petitioner!,, vs. INDUSTRIAL ACCIDENT COMMISSION and THURMAN 
CRANB, Retponientn. 

[1] WOKKMES'S COMPENSATIOB ACT — PUMFINO SaND (KOM WEI.L — CONHTKUi:- 

TioN OF Relation Between Parties — Indepenoent Contbactobs. — A gronp of 
mpD. pneaged io the buEinfss of pumpinf- bantt from wetls. who were ptimpiDK xanil 
from a particular well, doliit; the work ljy tlie day, with no definite price agreed upou 
for thp completed work, and who were not subjeet to tlip immpdiatp authoritative 
control of the Individual for whom the work was being done, and who were expected 
to fumiKh their own appliantes and pay tlipif own exi^enses. are deemed to have been 
doing said work under an independent coDtr»ct. 

I2| Id. — Status oc Injured Person and Asotjieb— Statembnts .Made 
Concebnino — Legal Conclusions. — Statements made hy two different iDdividuals 
on a bearing of an application hy one of them for compenbatlon for injury alleged 
to have been received in the course of employment, that they considered themselves 
employees in the performance of tlie work, in which the applicant was engaged when 
injured, were mere Ipgal conclusions. 

Application for cETtiorari to review an order of the Induutiial Accident Commis- 
sion awarding compensation for injury. Award aanttllcd. 

For Petitioners — Hoieard I.. Phillips: Redman and Aleiandfr. 

For Respondents — A. B. Oravpner; irnnen H. PitUbury, of Counsel. 
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t'erfiorart to review a decree of the Industriat Accident Commission awarding 
coDi|)en8Htion to TtiurmaD Crane, the applicant below, for an injury sustained while 
pumping nand from a well on a ranch betongiag to John F. Pryor. The award Is 
resisted upon the ground that the injured man was worbiug under an independent 
conlraet and not as an employee of petitioner John F. Fryor. 

71ie Bsid Thurmao Crane and his two brothers- Id- law, Warren aod Albert Martin, 
were engaged in the husiness of weti-boring, and posaesaed two complete outfits for 
use in that worh. They hIho engaged in the businees of pumping sand from wellb. 
The UHual price charged for the boring of wells was $2.50 per foot ; expenses were 
deducted, and the three shared equally the profits of the business. They had com- 
pleted a contract for the boring and sinking of a well for petitioner John F. Pryor 
and were at work elsewhere when Pryor's well filled with sand. Thereupon Pryor 
arranged with Warren Martin, the business man of the firm, that the two Martin 
brothers and Crane should return and pump out the sand. Prior agreeing to pay $25 
per day on condition that the three start work on the following day, which was 
Sunday. They took their pumping apparatus to the well and were at work there 
when Crane was struck by the handle of a windlass. 

Applying the accepted tests to the relationship of the parties at the time the 
Injury was sustained, we are convinced that the work was pursuant to independent 
contract. It is conceded Ihat wlien boring the well the firm was engaged in the 
l^erformance of an independent contract. There is undisputed evidence that sand- 
liumpins was in the same general line of wort as well-boring ; that in about one- 
third of the cases where contracts for the baring and sinking of wells had beeli 
completely performed the firm was recalled for the purpose oE pumping out the sand 
which had subsequently filled in; and that considerable equipment, such as sand 
pipen, windlasses and other apparatus, was I'equired in this work. Roth the contract 
for the Ijoring of Pryor's well and the agreement for the removing of the sand were 
oral. Warren Martin arranging the terms on behalf of the firm, and in Irath instances 
the contracting firm furnished its own equipment. ' In short, the business of sand- 
pumping was conducted as an incident of the well-boring business and it was carried 
on Cfi practically the same manner. 

The method of payment was the only item wherein the arrangements for the 
boring of the well differed from those for the sand-pumping. In neither branch of 
their business did the men contract for payment hy the job. Boring was paid for 
by the foot, but clearly this could not be adopted as the basis for the charge for 
sand- trumping. There was uncontradicted tefrtimony that the difficulty of estimating 
the length of time it would take to sand-pump a well was the reason for charging by 
the day, the amount depending somewhat on the numljer of men at work. Owing to 
the conditions it was impracticable to set a price for the work as a whole, or a time 
tor its completion, but the fact that no definite price was agreed upon for the com- 
pleted work and that the work was performed by the day would not, in and of itself, 
render the contract one of employment. (Flickenger vs. Ind, Ace. Com., 181 Cal. 
425.) Kor was it material that the firm performing the pumping work might have 
been discharged at any time. (Weitern Inaemnity Co. vs. PilUburj/, 172 Cal. 807; 
Donlon Bros. vs. Ind. Ace. Com., 173 Cal. 250.) 

[1] It is important that, as in the case ot FUckenger vs. I«d. Ace. Com., eupra, 
the men were engaged to accomplish a particular result, in the performance of 
which they were not subject lo the immediate authoritative control of those tor 
whom the wort was being done and that they were eipected to furnish their own 
appliances and pay their own expenses. In applying the test of control we must 
differentiate between an order and a suggestion. IWcitem Indemnity Co. vs. Fill'- 
liirg, supra; Fidelity and Deposit Co. vs. Brush, 176 Cal. 448.) It appears that 
the men were not subject to the actual control or direction of anyone while per. 
forming their work. According to the testimony, Mr. Pryor's representative "butted 
in" and the men were "willing to try" his supgestions. Had the men been subject to 
actual control it would have been obligatory for them to follow directions. The 
men were not laborers, nor did they work as such. They carried on an extensive 
business, employing their own workmen. Warren Martin, who arranged for most 
of the work, in this case, made all of the financial arrangements and the claimant 
for compensation was not even cognizant of the terms of the contract until after 
the accident. The firm was engaged in this case and the injured man was never 
personally employed by nor did he ever personally make any contract with Pryor or 
Pryor's representative. 

[2] The statements of Crane and Warren Martin that they considered themselveg 
employees are mere legal conclusions and of no weight in view of the uncontradicted 
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fvidence ot facts which demonatratp that they were worbiDK uoder independent 
contract. (Wiiielow vs. alcndah Light and Pourer Co.. 104 Cal. fi88.) 

The delprmi nation that th4 injured man was working under an independent con- 
tract eliminates any diecutision of th^ additional point of petitioners, namely, that 
if tbe contract were one of eniploymenc it was casual employment and therefore 
.not within the terms of the Compensation Act. (Stats. J917, pp. 831, 835.) 
The award is annulled. 

LENNON, J. 
We concur : 
WILBUR, J. 
OLNBY, J. 
SHAW, J. 
J>AWrX)R, J. 
ANGELLOTTI, C. J. 
SLOANS, J. 

No. 9228— June 17, 1921. 
WALTER J. McNALLY, Applicant, vs. RED RIVER LUMBBE COMPANY, 

D^tcadanl. 

CouasB OF Em PIOYM EN T— Employee Voluntarily riAYiNo in Band to tkk 
SurpOBT OF Which the Euploter Contributed — Irjuby Dubino Trip With 
Band Not Cohpkrbabix. 

Arthur W. Bolton, attorney, for Defendant. 

The applicant was employed as baker at defendant's establishment 
at Westwood, California, a town which was occupied practically exclu- 
sively by defendant's employees. A part of the members of a volunteer 
fire department of Westwood, made up entirely of defendant's employees, 
organized a social club which appointed a committee to organize a band 
for purposes of entertainment. The membership of the band consisted 
of many individuals, including applicant, who were not members of the 
fire department or of the social club, although all were employees of 
defendant. In order to assist in maintaining the band, defendant 
employed the band's director as laborer, in order that he might be 
available to serve the band, and paid him for such employment a part 
of the total salary demanded for his services as such employee and as 
director, and donated part of the difference between the wages thus 
paid and the remuneration demanded ; defendant also paid the members 
of the band their regular rate of wages for time spent at rehearsal one 
evening each week. The cost of instruments, uniforms, the balance of 
the director's salary and other expenses of the band, however, were 
paid by the band committee from a fund raised by receipts for services 
in playing for various entertainments in the vicinity. Membership in 
the band was entirely voluntary and independent of any of the require- 
ments of applicant's employment by defendant. 

The authorities in charge of a county fair at Cedarville, distant 
about a hundred and twenty-five miles from "Westwood, arranged with 
the band committee for the band 'a participation in tbe festivities at 
Cedarville and vicinity between September 29 and October 5, 1920, the 
band being guaranteed a certain amount of money in return for its 
services, with possibilities of extra earnings by additional playing. 
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The members of the band were all very desirous of taking the trip and 
agreed to go on the condition only that they would not lose their regular 
wages during their absence from work; it was arranged that they 
should receive their regular wages for the time spent on the trip and 
that, by reason of some anticipated delay in collecting the earnings for 
services on the trip, such regular wages should be paid by defendant, 
which was to be reimbursed by the band committee from the proceeds 
of the trip as soon as the same were collected. Transportation on the 
trip was provided by the band committee either at its own expense or 
by means of automobiles, the use of which was donated for the occa- 
sion. The applicant was injured on October 4, 1920, in an automobile 
accident near Susanvilie while he was returning to Westwood from the 
trip to Cedarville. It was held that, notwithstanding defendant's 
cooperation by granting applicant permission to go on the trip and 
participate in the activities of the band, and by advancing the members' 
wa?es pending reimbursement from the earnings of the trip, and not- 
withstanding any benefit which defendant might receive from the band 
or its activities on this trip or otherwise, the evidence was insufficient 
to establish that at the time of the injury the applicant was performing 
any service in the course of any employment by defendant or that the 
injury happened in the course of any such employment. Compensation 
was accordingly denied. 



No. 8252— June 17, 1921. 
JOHN H. GAMBUN ANn MARY ESTHER GAMBLIN awd PEARL GAMBLIN, 
MINORS. BY THEIR OUABDIAN AD LITEM. MINNIE 8. GAMBLIN, AppUoanH, 
vs. 8PRBCKELS SUGAR COMPANY, Defendant. 

Decided August 30, 1920, and reported in 7 Cal. I. A. C. 138. 

<61 Gal. Dec. 824.) 

S. F. No. aOtl. Id BaDk. June 17, 1921. 

SI'ltErKp;r,S sugar company (a corpobation), Fetilioner, vs. INDUS- 
TRIAL ACCIDENT COMMISSION anh JOHN H. GAMBLIN abd MARY 
ESTHER GAMBLIN and PEARL GAMBLIN. minobs, by theib ouabdian 
Ai> LITEM, MINNIE S. GAMBLIN, RcipondenU. 

[1] WoBKMBN'a Compensation Act — Pabtial Dependency — Basis of CoM' 
PUTATiON— CONTBiBUTiON AT TIME OF Injuby. — Id awarding compenaation fof 
dpath under the Workmen's Compensation Act in a case of partial dependency, U>e 
aQniial amount of which section 9 (c) (2) speaks is not the amount actually con- 
trihitted in tbe last or any other year of the decedent's life, hut is the aoDual amoiint 
of the rate at which tlie deceased was contributing at the time of hia injury, regard' 
less of whether that rate had existed for a year or more, or for less than a year. 

[2] Id.— Thkoby of Compensation Act. — The whole theory of the compennation 
act as to death cases is that tbe dependents of the employee killed through some 
hazard of his employment shall he compensated tor the loss of the support they were 
receiving from him at the time oE his injury, and this necessarily means that the 
death benefit must be computed on the rate of contribution at that time. 
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fined (o those cases wherein the comiDisaion har. made a finding as to some juriedic- 
tioDBl fact which is oot supported by the etidence, bnt extends to an award made 
coDtrar; to what the law calls for upon the facts found. 

Apptication for certiorari to review order of loduetrial Acddent CommisBion 
anardins compensation for death. Award annulled. 

Por Petitioner— H. P. Wiaecarver. 

For Respondent Industrial Accident Commissi on— A. E. Graupncr; L. C. Btov/h, 
of Counsel. 

For Rpspondenis John H. Gambtin et al. — D. W. Burbank; F. J. HamUy and 
H. E. Smith, at Counsel. 

This is an application to review an award of the Industrial Accident Commission. 
There is no conSict in the evidence ; the nitimate facts are found by the Commission, 
and the question presented is one as to whether upon those facts the award of the 
Commission can be sustained in respect to the amount which it allowed the depend- 
ents of one who was admittedly an employee and had been killed by accident in the 
course of bis employment. 

It appears that the deceased employee left no dependents except his brother and 
his brother's family, consisting of his wife and two minor children. The brother 
was paralyzed and incapacitated and for several years he and his family were sup- 
ported wholly by the decedent, whose average monthly contribution for that purpose 
was S145. During these years, however, the brother's wife was training herself as 
a teacher at a normal school and the state university, and some three months before 
the acradent to the decedent secured a position as a teacher, and from then on was . 
herself in receipt of a salary. Her earnings went to the support of her family ; it 
became but partially instead of wholly dependent upon the decedent, and the latter's 
contribution to its snpport fell to $45 & month. This waa the condition of affairs 
eiisting at the time of the accident. 

[1) The statute (Workmen's Compensation Act. section 14 [5]) provides that 
the question of partial or entire dependency shall be determined in accordance with 
the fact as the fact may be at the time of the injury to the employee. The present 
ease is, then, one of partial dependency. The statute also fixes the amount to be 
allowed aa a death benefit in a ease of partial dependency. Section 9 (e) (2) of the 
act reads: "In case the deceased employee leaves no person wholly dependent upon 
bim for support, but one or more persons partially dependent therefor, the said 
dependents shall be allowed * * * a death benefit which shall amount to three 
times the annual amount devoted by the deceased to the support of the person or 
persons so partially dependent." 

The Commission computed the death benefit allowable in the present case by 
taking as the annual amount of the decedent's contribution the amount he had 
actaally contributed during the year immediately preceding his death, both during 
the nine months when total dependency existed and during the three months of the 
partial dependency which existed at the time of injury. The employer contends that 
this WHS erroneous ; that the annual amount of which the statute speaks is not the 
amount actually contributed In the last or any other year of the decedent's life, but 
Ib the annual amount of the rate at which the decedent was contributing at the time 
of his injury, r^ardless of whether that rats had existed for a year or more, or for 
less than a year. Putting it concretely, the employer contends in this case tliat at 
the time of injury to the decedent a state of partial dependency existed and had 
existed for three monUia. as found by the Commission ; that likewise, as found by 
the Commission, the decedent during the continuance of this partial dependency had 
been contributing to the support of his brother at the rate of $45 a month, and that 
the annual antonnt of contribution npon which the death benefit should be computed 
is the annual amount of contribution at this rate, and not the amount of contribu- 
tion for three months at this rate and for nine months at a rate which did not exist 
when the decedent was injured. 

It is quite evident, we think, that the employer's contention is correct. (2] The 
vhole theory of the compensation act as to death cases is that the dependents of the 
employee killed through some hazard of his employment shall be compensated for 
the loss of the support they were receiving from bim at the time of his injury. 
This necessarily means that the death benefit must be computed on the rate of con- 
tribution St that time. It is the rate which is the measure of the loss, not the 
aross amouht which the decedent has happened (o pay through any past year, or 
thmueh any other period of time. A very simple illastration will make this plain. 
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By reason of some cireumatance — the death ol hii father, for eiaraple — the mother 
of an employee becomeB partiall; depeodeDt upon him, althoogh she had not been 
previously dependent upon him at all. When this orcurs he besiaB to oontrihute to 
her support at the rate say ol f50 a month. He doea this tor three months, ot 
l)erbaps for only one month, when he is billed. Manifestly the mother's loss of 
stipporC is $50 a month, or $600 a year, regardleas at how long that support has 
lioen continuing, and compensation for the loss must tie upon that basis, and not upon 
the basis of what the sod has actually contributed in the short time the conttition 
of dependency has existed. In the present case the facts as to dependency are 
merely reversed. A period of total dependency is succeeded by a short period of 
but partial dependency. During the Grst period the employee has contributed at the 
rate of ¥145 a month and during the second at the rate of only $45 a month. It is 
plain that the loss of support to the dependents incurred by the employee's death is 
the latter rate. 

In addition to this line of reasoning, based upon the fundamental theory of the 
act as to the compensetion granted by it, there is the language of the act itself. 
It provides that not only shall the question of the condition of dependency as entire 
or partial be determined as of the date of injury to the employee, but also that the 
extent of dependency shall be determined as of that date. The provision of the 
statute that in cases of partial dependency the death benefit shall be proportioned to 
the amount of the annual contribution of the employee is but a provision that the 
death benefit shall be proportional to the extent of the dependency, so that the effect 
of the two provisions is that it is the annual cootribution as o( the time of injury 
that is lo be taken. This can be only a rale of contribution, since it is a point and 
' not a period of time by which the contribution is to be determined. We would add 
that the rale of contribution at the time of injury is by no means necessarily to be 
determined by tbe contributions made during the last month of tha employee's life, 
as counsel for the Commission would seem to assume. There may have been no 
contributions in I be last month. The employee may have been contributing in 
quarterly installments, for example, and the last month may not have happened to 
be a month of payment. But there would, nevertheless, be a rate of contribution 
existing as of the date of injury. It is this rate which the Commission mnst deter- 
mine from all the facts in the case, and when they have determined it, it Is three 
times the amount of the annual contribution according to this rate which the law 
says shall be the amount of tbe death benefit. 

A number of arguments in support of the award are advanced, but with one 
exception they are all answered, directly or indirectly, by what has been said, or 
^]fe by the express language of the statute itself. The exception mentioned is not 
> much an argument in support of the award as it is one that the award, even 
though erroneous, can not be set aside. [3] It is that tbe power of the court to 
annul an award of the Commission is confined to those cases wherein the Commis- 
sion has made a finding as to some jurisdictional fact which is not supported by the 
evidence, and that it does not go to a case where upon the facta found the Commis- 
sion haR authority to inahe an award, but has made one contrary to what the law 
cftllfi for ui)on those facts. The difficulty arises from the different shades of meaning 
which the word "jurisdiction" has. As sometimes used, it means simply authority 
over tbe subject-matter or question presented. In this sense the Commission undoubt- 
edly had jurisdiction in this case and its award was not without jurisdiction on its 
part. But the word Is frequently used as meaning anthority to do tbe particular 
thing done, or, putting it conversely, a want of jurisdiction fr^uently means a want 
of authority to exercise in a particular manner a power which the board or tribunal 
has, the doing of something in excess of the authority possessed. A good illustration 
o( a want of jurisdiction of this latter sort is tbe imposing by a court upon a person 
convicted of crime of a sentence in excess of that permitted by the statute. The 
court had jurladiction to sentence the convicted person, but it did not have jurisdic- 
tion to impose a sentence not permitted by law, that is, it acted in excess of its 
power in so doing. Such excesses of jarisdiction can be reviewed on oertiorari. 
The code section so provides (Sec. 1068, Code Civ. Proc.), and in particular section 
67 (o) of the Workmen's Compensation Act says that any party affected by a final 
order of the Comrai'sion mav appeal to tho Supreme Court of this state • • * 
for a wnt of cctUuran • • • for tbe purpose of having the lawfulness of the 
original order • ■ * inquired into and determined." It is the lawfulness of the 
award in qucRtion that is now under consideration. Upon the facts found the 
statute prescribed the amount to be allowed as a death benefit, and the OommiMion 
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a iliflerent amount rendered an unlawful award and one i 



SHAW. J. 

ANdELrxwri, c. J. 

ST>3ANB, J. 
WILBUB, J. 
LBXNON, J. 
I,AWLOR, J. 



No. 9335— June 18, 1921. 



[2) [ntkbstatk Commerce — IIani>leii of Intbastatb Ragoaoc on Intbbbtatb 
Train — Movement op Intbhstate Commkbck AFrEmco nv Manner ov Pebfobm- 
iNG Duties— E NO Ao ED in Interstate Commebce. 

I'illsbury, Madison and Sutro, attorneys, for Defendant American 

Railway Express Company. 
Roy G. Hillebrand, attorney, for Defendant Southern Pacific 
Company. 
The applicant was engaged by defendant American Railway Express 
Company as express messenger's helper, Ms duties being performed 
on train.s operated by defendant Sonthem Pacific Company in the 
conduct of interstate as well as intrastate transportation by rail, and 
he being under the immediate direction of the fonner company's 
express messenger who was instructed by the latter company as to the 
manner of handling its baggage. The United Stat«s Railroad Adminis- 
tration and defendant Southern Pacific Company made an arrange- 
ment whereby one-half of applicant's wages was paid by Southern 
Pacific Company to the American Railway Express Company in 
return for services rendered for the benefit of the former in the 
course of his employment by the latter. Applicant was not a party 
to or aware of this arrangement but hnew that he was handling 
ba^age for the Southern Pacific Company as well as express for the 
other defendant, and made written reports directly to the fonner as 
to such baggage handled by him. While bo engaged on August 19, 
1920, on an interstate train operated by Southern Pacific Company, 
a car containing express and baggage moving in purely intrastate 
commerce was attached to the train at Truckee, California, for trans- 
portation to Oakland, also in that state. While picking out a piece 
of Southern Pacific Company's baggage incidentally to sorting the 
matter contained in this ear, he fell and suffered a severe bruise near 
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the ischium which resulted in an abscess. It was held that [1) at the 
time of the injury the applicant was not in the exclusive employment 
of either the American Railway PIxpress Company as an independent 
contractor doing work for the other defendant at an estimated cost, 
or of Southern Pacific Company to whom the employee was loaned for 
the performance of specific duties, but was in the employment of the 
two defendants jointly, and that [2] since his duties with respect to 
Southern Pacific Company's intrastate baggage bore a direct relation 
by the manner of their performance to the movement of the interstate 
train by reason of the expedition or delay which such service would 
cause, the service being rendered for the Southern Pacific Company 
at the time of the injury was in interstate commerce and that there- 
fore the injury in question and the parties hereto at the time thereof 
were not subject to the provisions of the Workmen's Compensation 
Act of California or to the jurisdiction of this Commission, The pro- 
ceeding was accordingly dismissed. 



h. A. No. 1216— June 20, 1921. 
RICHARK E. I'KCK, a minor, hy ma guahihan ai> litem and tkuhtbe, 
CHARLP:S T. SUTTON, AppHcnat. vs. IX)8 ANGELES SHIPBUILDING 
AND DRY DOOK COMPANY, Defendant. 



Charles T. Sutton, attorney, for Applicant. 

Meyer Lissner, attorney, for Defendant. 
On March 19, 1920, the applicant, who was twenty years old, suffered 
the fracture of the right femur when he fell while working in the 
employment of defendant as driller at San Pedro. He refused to 
accept the services of defendant's physicians and procured treatment 
on account of this injury from a physician of his own selection. It was 
contended that because of the employee's minority, his preference for 
his own physician and his refusal to accept defendant's treatment 
should not be binding upon him to the extent of relieving defendant 
of liability for the reasonable cost of the treatment. But it was hdd 
that applicant's minority did not affect the provisions of the Work- 
men's Compensation Act relieving defendant of liability for medical 
treatment procured under such circumstances. Applicant was awarded 
disability indemnity but was denied reimbursement for the expenses 
of medical treatment thus procured by him. 
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No. 8252— Junt 23, 1921. 
JOHN H. GAMBLIN and MARY ESTHKR GAMBLIN abd PEABL GAMBLIN, 

MINOBe. BY TUEIR RUASDIAN AO LITEM, MINNIE S. GAMBLIX, AppHcaBtt, 

VS. SPRECKELS SUGAR COMPANY, Defendant. 
Decided August 30, 1920, and reported in 7 Cal. I. A. C. 138 and 61 Cal. 
Dee, 824; 8 Cal. I. A. C. 184. 
(62 Oal. Dec. 105.) 
S. F. No. 9641, In Bank. June 23, 1021. 
SPRECKEIvS SUGAR COMPANY (*. COkpobation). Petitioner, vs. INDUS- 
TRIAL ACCIDENT COMMISSION and JOHN H. GAMBLIN and MAKV 
ESTHER GAMBLIN a»d PEARL GAMBLIN, HiNoaa, by THBis ouabdian 
ad litem, MINNIE S. GAMBLIN, liespandents. 

Application for certiorari to review an order of the Industrial Accident Commis- 
sioD awarding compensation for death. Award annulled. 

On modification of opinion (61 Cal. Dec. S24)., 

For Petitioner — R. P. Wiseearvcr. 

For Respondent Industrial Accident Comniission — A. E. Graupnerj L. C. Brou.n. 
of Counsel. 

For Respondents John H. Gamblin et ul. — D. W. Burbank; F. J. Mamhly anti 
H. E. Smith, of Connael. 

The jndgaient hereinbefore given by this court on June 17, 1921, la hereby 
modified to read as follows : 

"The award ia annulled, and the matter invohed remanded to the Industrial 
Accident Commiesion for such further proteedinga and order as are not inconsistent 
with the views expressed herein." 

(All concur.) 

(See p. 13t), present volume, for judgment of Jane IT, 1921.) 



L. A. No. 1453— June 24, 1921. 
H. G. HUPPINE, Applif:n«t. vs. STANLEY McCORMICK ESTATE and CON- 
TINENTAL CASUALTY COMPANY, A cobpobation. Defendants. 

Abistno Out of Emplotmem^-.^ssault on One Employee by F'eli.ow 
EMPLOYEE Known by Eupiaveb to he Ibasoiblc — Altebcation Reqabdinq 
Duties — Compensable. 

W. P. Butcher, attorney, for Applicant. 

G. H. Gould, attorney, for Defendant Stanley McCorniicb Estate. 

Joe Crider, Jr., and Clarence B. Runkle, attorneys, for Defendant 
Continental Casualty Co. 
The applicant was employed by defendant as laborer having charge 
of the stable on the employer's premises at Monteeito. WliJle engjiged 
in his duties on August 18, 1920, he was assaidted by a fellow employee 
following an altercation between them regarding the scope of their 
respective duties. It appeared that applicant's assailant was known 
by the employer to be of an irasaible disposition and ready for 
physical encounter on slight provocation. It was held that the injury 
arose out of the employment and was compensable. (See Waldstein va. 
Hotel Rkhelieii, 5 Cal. I. A. C. 177; Giremtx va. Metropolitan Red- 
wood Lumber Ccm-pany, 28 Cal. App. Dee. 1075, 6 Cal. I. A. Q. 78.) 
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No. 8958— June 25, 1921. 
BKRTA A. GRIFFIN, and EDWARD GRIFFIN,- a minor, by BBRTA A. 

GRIFFIN. HIS OUAEDIAN AD LITEM. ApplKHnU. ¥8. A. B. PETERSON AND 

EMPLOYERS' LIABILITY ASSURANCE CORPORATION, LIMITED, 

DefendanU. 

II] DEPEKDEHCY SlSTEB AND MiNOB NEPHEW SUPPOBTED BT EMPLOIEE SMALL 

CONTBIBUTIONS BY SiBTEB DUBIHO PORTION OF YEAB NOT INCIUDINQ DATE OF 

Fatal Injury — Total Dependency. 

[21 Id. — MiNOB AND MOTHEB SUPPOBTEDBS EMPLOYEE — MlNOB TOTALLY DEPEND- 
ENT ON Employee. 

Chas. A. Sweigert, attorney, for Applicant. 

K. P. Wisecarver, attorney, for Defendants. 
On January 8, 1920, Adolphua M. Gibson was subjected to a strain 
when crawling through an opening in the ceiling while wiring a house 
in the course of his employment by defendant as electrician at Palo 
Alto, by reason of which he suffered a left inguinal hernia which the 
Commission found arose out of the employment and was compensable. 
He died on January 16 as the result of an operation which was per- 
formed to cure him of the hernia. He was unmarried but left sur- 
viving him the applicants, who were his widowed sister and her minor 
son who lived rent free in his house, the sister rendering services as 
his housekeeper and he providing the entire income from which the 
household was supported with the exception of $10 or $15 a. month 
which the sister earned for four or five months during the year and 
about $5 a month which the son earned for two or three months, prior 
to the injury, which earnings the son spent entirely for amusements 
without contributing at all to the cost of his necessary living expenses. 
The evidence showed that by reason of an annually recurring disa- 
bility, the sister had not earned or contributed to the household 
treasury any amount for about three and a half months prior to the 
injury and that it was not contemplated that she would so earn or 
contribute again until after the lapse of a further period of about 
that length. It was contended that although the issue of dependency 
should be determined by reference to the situation existing at the time 
of the injury, this situation included the contemplation of the parties 
as to their present and future conduct as indicated by the arrange- 
ments existing during some reasonable period, as a year, prior to the 
injury, which showed that some contributions by the sister to her 
own support were expected and that therefore the dependency at the 
time of the fatal injury was only partial. It was held that [1] in 
view of the absence of any contributions by the sister to her own 
support for three and a half months prior to the injury and the absence 
of any expectation of further contributions for that length of time 
thereafter, and in view also of the inconsiderable amount of such 
contribution, the sister was at the time of the injury practically and 
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substantially dependent upon deceased for her entire support. It 
was held also that [2] the principle that a working minor is totally 
dependent upon his parent to whom he contributes, incidentally 
involved in the decision in the ease of Bowman vs. Borden's Con- 
densed MUk Company, 7 Cal. I. A. C. 32, that such a parent is to 
be considered dependent upon such contributions to the full amount 
thereof without deduction for the minor's living expenses, does not 
preclude the minor's dependency also upon a third person who is 
providing the parent with support. The applicants were held to have 
been totally dependent upon the deceased for support within the mean- 
ing of the Workmen's Compensation Act. 
Award appirued by supreme court. 



No. 9168— June 27, 1921. 



Abisinq Out of Ehplotubnt — Schooi^teachbb Injubed at Social Fdnction 
Giren Br School— Attendance Tacitly Uudbbstood- as Requibes bt Bmplot- 
MBNT — Com pens able. 

0. W. Hoyle, attorney, for Defendants. 

In August, 1920, the applicant was engaged by defendant to serve for 
a year as teacher of English, Algebra and Physics in Geyserville Union 
High School. In accordance with a custom which had prevailed at 
the school for several years, the upper classes gave a reception to the 
junior class in the auditorium in the school building on the evening of 
October 13, 1920. While washing dishes with which to serve punch 
to those present at this reception, applicant scratched her right thumb 
on the broken handle of a cup ; the scratch became infected and caused 
a serious disability on account of which applicant sought compensation 
in this proceeding. It appeared that the express duties of applicant's 
employment for the day were completed in the afternoon of that date 
and did not include attendance ■ or service at the reception or any 
participation therein and that after fulfilling such express require- 
ments of service she went to her home. It appeared further that no 
express direction was given or invitation extended to applicant by or 
on behalf of her superiors to participate in the evening's activities 
and that no definite penalty or distupline was prescribed for unexcused 
failure to do so. The evidence showed, however, that the nature of 
applicant's employment as school-teacher was such that it was cus- 
tomarily and definitely expected of her by her superiors and her 
employer's representatives that as such teacher she would attend and 

participate in such reception unless prevented by some bona fide and 
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satisfactory good reason other than mere disiocliDatioa or unwilling:- 
ness to do so and that it was tacitly understood that failure to comply 
with such customary requirement would reflect unsatisfactorily on 
applicant's standing in her employer's estimation as a satisfactory 
school-teacher and might jeopardize reappointment to her position or 
recommendation to a similar position. It was held that under these 
circumstances applicant's participation in the reception was a duty 
of her employment and that her acts at the time of said injury were 
a service in the course of the employment and that the injury arose 
out of the employment and was compensable, (See Little vs. First 
United Presbyterian Church of Los Angeles, 7 Cal. I. A. C. 103.) 
Behearino denied. 



L. A. No. 1134— June 28, 1921. 
GEORGE C. FREEMAN. Appliix 

Decided October 26, 1920, and not reported. 
(62 Cal. Dec. 41.) 
L. A. No. 6780. In Bank. June 28, 1921. 
MERCURY AVIATION COMPANY (a Cobfobation), Petitioner, va. INDUS- 
ITtlAL ACCIDENT COMMISSION OE' THE STATE OF CALIFOHNIA 
AND GEORGE C. FREEMAN, Rcspondentt. 
[1] WoKKUBN's Compensation Act— Patmbmt or Compensation fob Par- 
tial Disability — Retubn of Emploveb to Wobk^Effbct of.— An employer can 
not escape the payment of compensation f-n a permanent partial disability solely 
upon the ground that the employee returned to work prior to the termination of 
the period covered by the payments and for the same wages received by him befort 
the injury. 

[2] In.- — VOLONTABT PAYMENTS DURINU INCAPACITY— ABSENCE OP AoREBMBNT 

AS TO Application of — Effect of. — Under the provisions of section 11, subdivi- 
sion g, of the Workmen's Compensation Act of 1017, where payments have been 
made by the employer during the period of incapacity without any agreement 
between the parties as to the application of the same, the commission may take the 
voluntary payments into consideration to the extent that it sees fit in fixing the 
amouut of compensation, but the employer can not complain if the commission 
declines to make deductions on account of such payments. 

13] Id.^Voi.untabt Payments Dubino Total Disability — Betubn to Wobk 
— Amount of Compensation. — Where an employer makes full payments to an 
employee during the period of total disability, in the absence of any agreement that 
the payments were made in discharge of nny legal liability and thereafter accepts 
services from the employee and makes regular payments to him without any under- 
standing that the services rendered were not worth the sums paid and that some 
portion thereof was paid as compensation, is not entitled, as a matter of l^al right, 
to insist upon the deduction of payments from the amount of the award. 

Application for certiomri to review an order of the Industrial Acddent Oommia- 
sion awarding compensation for injuries. Af/irmed. Shaw, J., and Olnej, J., 
diaeent. 

For Petitioner — Neil S. McCarthy, Herbert Freaton; James, Smith and 
McCarth}/- 

For Respondents — A. E. Graapner, 

The award of the Industrial Accident Commission here under review is based 
upon the following facts : On October B, 1319, George C. Freeman, employed by the 
Mercury Aviation Company as a mechanic, received an injury to hia right arm 
while cranking an airplane motor in the course of employment After an interval 
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ot fi™ weeks dnring which he was totally disabled, the employee resumed work with 
(be Mercury Aviatiou Company but because of his injury, was unable to continue 
bis duties as a merhBuie and performed only "light work." From the date of hia 
injury in October, 1919, until April. 1920. when he waa discharged from employment, 
the Mercury Aviation Oompany continued to pay the employee the aum of thirty-five 
di^lara per week, which was the full amount of his actual weekly earnings at the 
time he waa injured. After bia discharge from employment the employee applied to 
tbe Induatrial Accident Commission for an adjustment of his compensation claim 
against the employer. The commission rated his disability as HJ per cent perma- 
nent end fixed bis compensation at $20.83 a week for 46 weeks, amounting to a total 
of f(t58.18. I^e commission allowed the employer a credit of fSS.dZ fur the pay- 
ment of (20.83 per week during four weeks of the five-week period of total disa- 
bility, and made an award of $874.86 in favor of tbe applicant George C. Freeman. 
The Mercury Aviation Company petitioned this court for a writ of review, claiming 
that a larger credit should have been allowed on account of tbe 100 per cent weekly 
payments which it made to the employee continuouBty from the date of the injury 
antit tbe time of hia discharge. 

[1] Au employer can not escape the payment of compensation for a permanent 
partial disability solely upon tbe ground that the employee returned to work prior 
to the termination ot the period covered by the payments nnd for the same wages 
received by him before the injury. IFrankfort Gen. Int. Go. vs. PUltliuTi/, 173 Cal. 
56; Oabriet vs. X. W. P. R. R., 2 I. A. C. 166.) It is claimed, however, that, inas- 
much as Che employee did not in fact earn the full weekly payments received by 
him after the impairment to his arm. these sums, or at least some considerable 
portion thereof, were not paid in return for tabor and must be regarded as payments 
of compensation due under tbe Workmen's CompensatiMi, Insurance and Safety Act. 

Subdivision g of section 11 of the Workmen's Compensation, Insurance and 
Safety Act of 1917 (Stats. 1917, pp. 831, 842), provides: "Any payment, allowance 
or benefit received by the injured employee during the period of his incapacity • • • 
which by the tenns ot this act was not then due and payable • * * shall not. in 
the absence of any agreement, be construed to be an admission of liability for com- 
pensation on tbe part ot the employer, or the acceptance thereof as a waiver of any 
right or claim which the employee or his dependents may have against the employer, 
but any such payment, allowance or benefit may be taken into accotmt bj the com- 
mission in fixing the amount of tbe compeusatioii to be paid." Conceding, then, 
that tbe record in the present case shows that tbe thirty-five dollar weekly payments 
eiceeded the actual value of the services rendered by tbe employee subsequent to his 
injury, nevertheless the employer can not insist upon a credit for any sums paid as 
pure gratuities from benevolent motives and not paid and accepted with the under- 
atanding that they constituted payments of compensation under tbe provisions of 
tbe Workmen's Compensation Act. {Blaikfvrd vs. Grctn, 87 N. J. J.. 359. 94 Atl. 
401, affirmed 89 N. J. L. 357, 100 Atl. 1069.) [2] Under tbe provisions ot section 
11, subdivision ff, of the Workmen's Compensation Act of 1917, quoted above, where 
payments have been made by the employer during tbe period of incapacity without 
any agreement between the parties as to the application of the same, the commisrion 
Duy take the voluntary payments into consideration to the extent that it sees fit 
in fixing tbe amount of compensation, but the employer can not complain if the 
cammiasion declines to make deductions on account of such payments. In the instant 
case it is admitted that there was no express agreement Chat the payments were 
made in discharge of any legal liability of the employer. The petitioner elected to 
pay thirty-flve dollars a week for the five weeks during which the employee was 
totally incapacitated, although the liability imposed by the act waa only ?20.83 for 
four weeks of that period. The reemployment of the injured employee was entirely 
optional with petitioner, just as it was ot'tionai with the employee to continue 
working, and. likewise, the amount of wages waa a matter for the determination of 
the parties. [3] Inasmuch as petitioner chose to continue full payments during the 
period ot total disability in the absence ot sny agreement and, thereafter, to accept 
aervices from tbe employee and make regular payments to him without any under- 
standing that tbe services rendered were not worth tLe sums paid and that some 
portion thereof was paid as compensation, it is not entitled, as a matter of legal 
right, to insist upon the deduction o£ the payments from the amount of the award. 
iOeZeng Standard Co. vs. Preteey. 86 N. J. h. 469, 92 Atl. 278; affirmed 88 N. J. 
L. 382, 96 Atl. 1102.) 

The extent to which the payments ahould tic considered, if at all, was entirely in 
the discretion of tbe commission. It was logical for the commission to deduct the 
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amount of compensation payable during tho period ot total disability to offset the 
payments made by the employer when it received no return whatever from the 
employee. There was do abuse of discretion in the refusal of the commiasian to 
credit the employer with the amount by whicli the payments actually made during 
the period of total disability eiceeded the payments called for by the act, nor in 
refusing to make any allowance for payment!' made after the employee returned to 
work. 

The award is affirmed. 

LENNON, J. 
We concur : 
WILBUR. J. 
LAWLOB, J. 
Sr/)ANB, J. 
ANGELLOTT'I. C. J. 

DISSENTING opinion. 

I dissent : I am not able to see why, in reason and justice, the voluntary payments 
by the employer to the employee on account of his injury, should not be set off 
against the forced contribution imposed by the law on the employer for his benefit. 
Such kindness should rather be encouraged than discouraged. 

SHAW, J. 
. OLNEY, J. 



No. 8978— June 29, 1921. 
HANNAH J. MEYERS and MABTIN O. MEYBBS. Applicants, vs. WESTERN 
STATES GAS AND ELECTRIC COMPANY and BIDELITY AND CASU- 
AUTY COMPANY OF NEW YOBK, Defendants. 



F. A. Plant, attorney, for Applicants. 

Robert M. Tapscott, attorney, for Defendants. 
On October 18, 1920, Frederick Florence Linder, deceased son of 
the applicant, Hannah J. Meyers, was killed by being electrocuted 
while working as lineman at Elk Grove in the employment of defendant 
"Western States Gas and Electric Company. The applicants, who 
were respectively his mother and stepfather, lived with deceased, his 
brother and the latter 's granddaughter on a ranch owned by the two 
brothers. When the brothers were not employed for wages, they 
worked upon the ranch without monetary remuneration; the wages 
which they received in their employment elsewhere than on the ranch 
were paid into a common fund held by the mother and expended indis- 
criminately for the needs of the entire group. The mother, with the 
aid of her granddaughter who was attending school, did the house 
work and the stepfather did the usual chores on the ranch. It was 
held that the granddaughter was dependent upon her father who was 
self-supporting and that neither of these two members of the group 
was dependent upon the deceased; that by reason of the .contributions 
of decedent and his brother jointly to the support of the applicants, 
the latter were partially dependent upon the deceased for support 
and that the extent of sneh partial dependency was not to be diniin- 
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ished by reason of any services rendered by either applicant incident- 
ally to membership in the household to the support of which the 
deceased employee contributed. 



No. 9570— June 29, 1921. 



BUPLOVUENT— LABOREBS ENOAQBn TO PBODUCB SPECIFIED RESULT FOB SPECIFIED 
KBCOMPENSE — rOTBNTIAI, COSTBOL BY PABTY SEBVED EUPLOVEES AND NOT INDE- 
PENDENT CONTBACTOBfi. 

M. J. Cheatham, attorney, for Applicant. 

J. J. Tdheny, attorney, for Defendants. 
The defendant, desiring to have certain sacks of cement unloaded 
from a railroad car and piled at a certain place on its premises, arranged 
with applicant and three others that the work should be done for 
twenty dollars. The only requirements imposed by defendant as to 
the details of the work were that the sacks should be piled at a specified 
place and in a certain way and as quickly as possible ; no direction as 
to details of working was actually exercised by defendant. While so 
engaged on November 23, 1920, the applicant suffered an injury to his 
hand when it was caught between a sack of cement and the wall of 
the ear which he was helping to unload. After the injury, his three 
associates finished the job, received the money and divided it among 
themselves, leaving it to two of them to pay applicant, their father. 
It was found that the absence of the actual exercise of any control by 
defendant was due only to the fact that by reason of the nature of the 
service no control was required and it was therefore held that the 
applicant was an employee and not an independent contractor within 
the meaning of the Workmen's Compensation Act. Compensation was 
accordingly awarded. 

Rehearing granted : findings and awakd coNPiRMEaj. 



L. A. No. 1309— June 30, 1921. 

» ANNA K. JONES, his wifb, 

Decided January 21, 1921, and not reported. 

(35 Cat. App. Dec. 531.) 

Civil No, 3530. Second Appellate District, Division One. June 30, 1921. 



[1] Workmen's Compensation Act— Review of Evidence— Scope of Authob- 
nr OF CouETS. — The authority of the courts iu making a review at the evideucf 
heard before the Accideot CommissioD upon whii^h an adjustment of a claim is made, 
is limited to determining whether there is any evidence to be found in the record 
which will support tlie findings as made. 

i:-„' r..::,COO<^IC 
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[2] lo.— Casuat, EuptOTUBNT — FiNDiNo — EVIDENCE. — Where there was evi 

(lence to support the finiling that (lie employment was not a casual one, but odc 
which reasonably required work vxtendinE over a period of more than ten days, an 
award of corapeosation can not be annulled on the ground that the finding was 



Appljpation for b writ of ccrtiorati to rev 
Commission awarding compensation for injur 

For Petitioner — D, Z. Gardner. 

For Respondents — A, E. Graupner, 

Certiorari to review proceedings had nnd uviard made in the matter of the claim 
of one Rush heard by the Industrial Accid.^nr Commission. Award for compensation 
in the sum of several hundred dollars was made in favor of Rush against the peti- 
tioner here and the latter contends that the Endings and award are not supported 
by tbe evidence. It Is particularly insisted that under the evidence the Commission 
erroneously found that the employment of Rush was not casual. The second con- 
tention, which refers again to the evidence, is that the principal injuries for which 
compensation was awarded were not shown to have been sustained by the claimant 
while in the employ of petitioner, and that thi- c^laint as to such injuries was fraudu- 
lent. [1] The authority of this court in making a review of tbe evidence heard 
before tbe Accident Commission upon which an adjustment of a claim is made is 
limited to determining whether there is any evidence to be found in the record 
which will support the findings as made. In other words, that an award will be 
annulled only where there is no evidence to support it. The transcript o! the 
evidence shows, in that part setting forth the testimony given by tbe claimant Rush, 
that he .was employed by Jones to do certain repair work, the witness' narrative of 
the conversation occurring at the time of hin employment being as follows : "We 
went upstairs, and there were two rooms there he showed me. He said '1 want the 
paper taken oil, and both these rooms sealed on the side and the ends.' Well, then 
I canie downstairs, and he said 'I want you to enclose the sink add put a sink board 
over it, and take these windows and fix them so they will move, and put in these 
two big lights, and fii these doors that scrape on the floor, fix these door-locks and 
the jambs to the doors ; and then I want you to fix outside the railing on that porch, 
and put the baseboard around these rooms, end I want you to fix that toilet — while 
there is nothing wrong with it, I want you to put a new board in, or do something 
with it.' And I looked over the whole thing, and I said 'Mr. Jones, you have a lot 
of work here,' and he said '1 know it.' He said '1 want you to take hold of it, at 
eight hours a day, and follow it through until it is done: I don't know how long it 
will take you." That was the explanation to me. Q. What about the roof? 
A. Well, the room was to be ceiled under the roof, the roof was to be covered — I had 
forgotten that, he said 'I want you to go over that roof and fix it the first thing 
because I am afraid it will rain. We will get that done, and then you can do tbe 
fnaide work if it rains.' iSo I went to work first on the roof. * * * Q. Did yon 
make any estimate of the time it would take you to do the work he said be wanted 
to have done if you agreed to the schedule you have given? A. It would take me 
at least three or four weeks to finish what he told me, and I don't believe 1 could do 
it in three weeks. I think it would take mo a month." Under the provisions of tbe 
act relating to industrial compensation, if (he nork contemplated to be done would 
require more than ten days for its execution then the employment would not be 
termed "casual," and would be one under which compensation could be claimed in 
tbe event of Injury. We note immediately that there was a conflict in the evidence 
as to the length of tims which the work Rush was engaged to do might require- 
There was a conflict first between Rush's statement as to what he was engaged to do 
and the statement of Jone.s relating to the same matter. Petitioner Jones testified 
that he had employed Rush "by the day and told him I didn't know just how much 
we would have to do about tbe place, that I would determine that later as he went 
along; that the roof was the first thing I wanted him to fix. And he completed the 
roof, and fell off the house." Mrs. Jones, the wife of petitioner, testified that the 
work "Mr. Jones intended to have done by Mi. Rush himself took another carpenter 
a day and a half to do." By tbe testimony of Mrs. Jones it would appear that very 
much less work was contemplated to be done hy Rush than was included in his 
statement. Rush, according to his own testimony, had only partially completed tbe 
roof work, which was the first of tbe work commenced, when he fell and suffered 
the injuries complained of. Rush testified further that he had been a carpenter and 
builder all of bis life and had held tbe position of an architect. This we tbiok 
qualified him to estimate as he did, and as appears in the testimony first quoted, the 
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lengtb of time which would be required for him to complete all the work -which he 

was employed b; Jones to do. [2] From what has been now stated it appears very 
c'lenrl; that there was evidence sufficient to support the finding of the GommiBsioii 
that the employment of the claimant by Jones was DOt a casual one, but was one 
which reasonably required work eitending over a period of more than ten days. 
The claim that the injuriea, aliened by the claimant to have been suffered as the result 
ot the tall from the roof of petitioner's house, were in tact due to a prior accident 
not connected with bis employment under petitioner, must be considered in the same 
way. The claimant admitted that at a prior time he had slipped upon the floor 
and had fallen, but he insisted that he had recovered from any injuries which might 
have been produced by that fall. The Commission had before it evidence as to all 
of these matters, and also evidence of physicians who had attended the injured man 
after he fell from the roof ot petitioner's house, and the guestion as to what injuries 
were then suffered became one of the things to be determined upon that evidence, 
and we can not say that the finding reached on that branch of the inquiry was 
unwarranted. 

The proceedings and award are affirmed. 

JAMES. J. 

We concur : 



L. A. No. 1420— June 30, 1921. 
BELLE Z. SNYDRR. J. W. SNYDER and ROBERT SNYDER, LEWIS 
SNYDER, FIRMAN SNYDER and EVERETT SNYDER, minobs, by 
THEIi OTJAEDIAN AD LITEM. BELLE Z. SNYDER. Applicant, vs. ERNEST 
C. SMITH ABD EMPLOYERS' LIABILITY ASSURANCE CORPOHA- 
TION, A coBFORATtoN, AND G. M. DUNTLEY, imjing BuaiRBHS AH BAKERS- 
FIELD AND LOS ANGELES FAST FREIGHT, asd OCEAN ACCIDENT 
AND GUARANTEE CORPORATION, a cobtobation, DefendanU. 



Chas. C. Stanley, attorney, for Applicants Belle Z. Snyder and 

J. W. Snyder. 
John J. Haydon, attorney, for Defendants Ernest C, Smith and 

Employers' Liability Assurance Corporation. 
C B. Eunkle, attorney, for Employers' Liability Assurance Cor- 
poration. 
Fred B. Griffith, attorney, for Defendants G. M. Duntley and 
Ocean Accident and Guarantee Corporation. 
On November 17, 1920, Wilber Snyder, son of the a]>plicant, Belle 
Z. Snyder, was killed when an automobile truck which he was driving 
in the course of his employment by defendant, Ernest C. Smith, as 
truck driver, overturned. For a considerable period he had been con- 
tributing to the applicants, his mother and sisters, the monthly sum 
of $15 for use in their support. For a time this monthly contribution 
was used as part of the fund from which the regular living expenses 
of the household, including rent, were paid. On October 21, 1919, the 
applicants contracted for the purchase of a home in Los Angeles on 
the basis of an initial payment and monthly installments of $15 plus 
interest. Thereafter and until the time of the death such monthly 
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installments were regularly paid cm the purchase price of the home. 
It was held that, although usually money contributed and used for the 
purpose of purchasing property is not to be considered as contributions 
for support, nevertheless when installment payments on the purchase 
price of property dispense with the payment of rental, such portion of 
such payments as equal the rental value of the property thus purchased 
and occupied is to be considered as a contribution for support. It 
was found that the applicants, receiving and thus using decedent's 
contributions, were dependent upon him to the extent of the contribu- 
tions made. 



The following decision is here reprinted as of interest in connection 
with the Workmen's Compensation Act, although not based upon an 
application filed with this Commission: 

Civil No. 3M0. Second Appellate District, Division Two. January 13, 1!KJ2. 

JOHN I, VAN ZANDT. Plaintit! and Respondent, va. E. W. SWEEflT, Defendant 
and AppcUant. 

[1 1 Workman's Compensation Act — Action by Empuiyeb Against Nbouoknt 
Tiimr) I'AkTY — Giving oe Notice to Bmplotbb ok Inbubabce Cabueb. — An 
employw who has bpcn psid oomi)ensation under the Workmen's Compensation Act 
of 1917, aa amended by the act of 1911). is not required na a. condition precedent to 
the hrinKinK of hd action 'aRainst the third party whose negligence caused the dis- 
ability to notify his employer or the insiinince carrier aa provided b.v section 26 of 
the act, and while the failure to give such notice might be a ground for continuance 
of the case until the notice was given, it is not a ground for nonsuit or for a verdict 
for defendant. 

Appeal hy defendant from a judgment of the Superior Court of IjOs Angeles 
C-ounty, I^uls W. Myers, Judge, in an action tor damages for personal injuries. 
Affinned. 

For Appellant— W. /. Gilbert. 

For Respondent— CAa». J. Kelly, D. A. Stewart, J. B. Benjamin, A. L. AirahamM, 
l\ B. D'Orr. 

This is an action for damages for personal injuries sustained by plaintiff in a 
collision with an automobile driven by defendant. The jury returned a verdict in 
plaintiff's favor, and from a judgment entered thereon the defendant appeals. 

At the time of the accident, August 28. 1919, plaintiff was in the service of an 
employer who had heen insured by the State Compensation Tnaurance Fund against 
liability for compensation (o an employee. During plaintiff's cross-eiamination the 
fact was brought out that he had made application to the Industrial Accident Com- 
mission for compensation under the Workmen's Compensation Law, and that he bad 
been paid such compensation by his employer's insurance carrier, the State Compen- 
sation Insurance Fund, Thereupon defendant moved the court for a nonsuit on the 
ground that plaintiff had received compensation under the Workmen's Compensation 
I>aw. The motion was denied. I^ter, and after both parties had introduced their 
evidence and rested, defendant requested the court to peremptorily Instruct the jury 
to return a verdict for defendant. The requested instruction was denied. This 
request tor a peremptory instruction was made for the same reason that the motion 
for a nonsuit was made, namely, for the reason that, on his own ahowing, plaintiff 
had received compensation under the Workmen's Compensation Law, The sole point 
made on this appeal is that the trial court erred in denying defendant's motion for 
a nonsuit, and likewise in denying his request for such peremptory instruction. 

Without doubt, plaintiff, under the Workmen's Compensation Law in force at the 
time of the accident — the act of 1917, as amended by the act of 1919 — had a right ot 
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action against this defendant for damages arising out of his injuries, notwithstanding 
(lie receipt of compensation from his employer's insurance carrier. Such right of 
' action is eipreaslj recognized by section 20 o! the act, which, so far as it ia appli- 
cable to thb particular point, reads : "The claim of an employee for compensation 
(under the Workmen's Compensation Law) shall not affect his right of action for 
damages arising out of injury ■ • • against any person other than the employer," 
Such tight of action against a third part; causing the injury was possessed by the 
injnred employee under the original Working men's Compensation Law- — the act of 
t913. {Staclpole vs. Pacific Gag and Electric Co., 181 Cal. 7UI>; Baeiot vs. United 
RailToada of San Francisco. 39 Cal. App. GO ; Hall vs. Southern I'adfie Co., 40 Cal. 
App. 39.) If such right existed under the act of 1913, there is much stronger reason 
for holding that it exists under the present art — the act in force when this accident 
occurred — for, as we have shown, the right is expressly recognized by the latter act. 
The gravamen of appellant's a^ument in this court appears to be grounded upon 
the assumption that plaintiff did not comply with that provision of the act which 
reqaires the employee to give notice ot the action to his. employer or to the latter's 
insurance carrier. Section 26 of the preseni: act, after stating that the claim of an 
employee for compensation under the act shall not affect his right of action for 
damages against a person other than his employer, and after providing that if the 
employer has paid or become obligated to pay compensatiMi under the act he likewise 
may bring an action against such third person to recover the damages, proceeds as 
follows ; "If either such employee or such employer shall bring such action against 
such third person, he shall forthwith notify the other in writing, by personal service 
or registered mail, of such fact and of the name of the court in which such suit is 
brought, filing proof thereof in such action, and if the action be brought by either, 
the other may, at any rime before the trial on the facts, join as party plaintiff or 
must consolidate his action, if brought independently." The act also provides (Sec. 
30, Bubd. f) that if an insurance carrier shall have paid any compensation for which 
the employer ia liable, such insurance carrier shall be subrogated to all the rights ot 
tbe employer and may enforce any such rights in its own name. 

In no part of the record to which our attention has been called by the briefs on 
file does it appear that plaintiff, the employee, failed to give to his employer, or to 
the latter's insurance carrier, the notice lequired of plaintiff by the alwve quoted 
provision of the act. We do not concede that a failure so to notify the employer 
or his insurance carrier would constitute a ground for a nonsuit or justify a per- 
emptory instruction to the jury to return a verdict for the defendant. [1] On the 
contrary, it would seem that, while a failure to give the prescribed notice would t>e 
ground for a continuance of the case until such time as the notice should be given, 
a nonsuit or a verdict for the defendant would not be warranted by such failure to 
notify the employer or his insurance carrier. The notice to the employer, or to his 
ineu ranee carrier, is not an essential ingredient of the employee's cause of action 
against the negligent third party. It is not something to be done as a condition 
precedent to the employee's right to bring the action. However, without deciding 
whether a nonsuit or a peremptory instruction to find for the defendant is the proper 
procedure where the plifintiff has tailed to give the prescribed notice, suffice it to 
aoy that, since every intendment is in favor of tbe regularity of the proceedings in 
the court l>elow, we must assume, in the absence of some affirmative showing to the 
contrary, that plaintiff did notify his employer's insurance carrier, in writing, by 
personal service or by registered mail, of thj fact that he had brought the action in 
the superior court for Los Angeles County. 

The appeal is so manifestly destitute of merit that we are unable to perceive any 
reason tor it, other than a desire for vexation and delay. It is, therefore, a proper 
case for tbe imposition of a penalty. 

The judgment is affirmed, and it is ordered that respondent recover of appellant 
the sum of $100 as damages on account of the appeal, and his costs. 

FINLAYSON, P. J. 
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No. 8988-June 30, 1921. 
MARIA ALBEHA and MICHELE ALBERA, AppUcanU, vs. SANTA ROSA 
DELIVERY COMPANY and UNITED STATES FIDELITY AND GUAR- 
ANTY COMPANY. DefendanU. 



II. IV. B. Smith, attorney, for Defendants. 
On December 22, 1917, Albert Albera, minor son of the applicants, 
suffered a compovmd eoniininuted fracture of the tibia when a horse 
kicked him while he was working in the employment of defendant as 
delivery boy at Santa Rosa. After the fractured bone was plated, 
infection appeared and involved a discharging sinus near the site of the 
fracture which required extensive treatment. In November, 1918, the 
employee suffered an illness for about a month which may have been 
influenza but which apparently was independent of the disability due 
to the. fracture. In the early part of 1919, evidences of pulmonary 
tuberenlosis appeared and the employee died on December 4, 1919, 
from that complaint. For more than six months before the appearance 
of the first symptoms of tuberculosis the employee appeared to be in 
good health with the exception of the leg condition and apparently had 
very largely recovered from the effects of the injury. The theory waa 
advanced that the attack of tuberculosis was due to the employee's 
lowered resistance caused by the injury but the preponderance of the 
medical evidence was to the effect that if there had been any causal 
connection between the injury and the tubereidosis, that disease would 
have appeared before it did and would not have permitted the patient's 
recovery to such extent as to admit of his apparent good health for the 
intervening period of more than six months as above indicated. It 
was held that the evidence was insufficient to establish that the death 
was proximately caused by the injury. Compensation was paid to the 
date of the death bnt a death benefit was denied. 



L. A. No. 151+— June 30, 1921. 



Robert Brennan, attorney, for Defendant. 
On January 27, 1921, the applicant sustained internal lacerations 
when he waa struck on the abdomen by a cable while assisting in the 
moving of a freight car in defendant's railroad yard at San Bernardino, 
California. The evidence showed that this freight car contained 
bolsters intended to be used in the repair of defendant's rolling 
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stock and bad been conveyed from Topeka, Kausas, to Sao Bernardino 
for the discbarge of its contents at the general storehouse of defendant 
at the latter point. The ear had been removed from the train and 
placed upon a side track in defendant's yard several days before the 
injury ; part of the contents bad been unloaded at the storehouse and 
at the time of the injury the car was being conveyed to subordinate 
storage depots in the yard for discharge of the remaining contents; 
as the bolters thus placed in the storehouses would be needed, they 
would afterward be forwarded to various points both within and with- 
out the State of California for use in the repair of rolling stock used 
in either interstate or intra,state traffic. It wa.s held that at the time 
of the injury the bolsters had lost the character of being in transit in 
interstate commerce and had not yet been destined for use in any 
definite type of commerce and that therefore the operation of distrib- 
uting them for storage was not a part of interstate commerce and the 
parties at the time of the injury were subject to the provisions of the 
California Workmen's Compensation Act and to the jurisdiction of 
this Commission. 
Compensation was accordingly awarded. 



No. 9215— June 30, 1921. 
THE PEOPLE OF THE STATE OP CAI-IPOIINIA, Applicant, vs. ASTRA 
FILM COMPANY and EMPLOYERS' LIABILITY ASSURANCE CORPO- 
RATION. LIMITED, Dffendantt. 

MRS. MARY A. WEYER, Applienni. vs. ASTRA FILM COMPANY and 
EMPLOYERS' LIABILITY ASSURANCE CORPORATION. LIMITED, 

Defendants. 

Statute op Liuitations — Application Filed by State Within One Year 
After Death Under Chapter 183, Laws of 191.9 — Application Piled bt Depend- 
ent Afteb One Year but Before i^L'RuissioN of Case — Dependent's Claim 
Not Barred. 

J. J. Hayden, attorney, for Defendants. 
On February 4, 1920, William F. Weyer, a motion picture actor 
employed by defendant at Pico Station, jumped from a moving train 
to the bed of a ereek while making a picture and thereby suffered a 
compound comminuted fracture of the right tibia and fibula which 
was followed by an infection causing his death on February 8th. On 
January 21, 1921, which was within one year after the death, the 
People of the State of California filed an application for the $350 
provided by chapter 183, Laws of 1919, on the ground that the deceased 
left surviving him no one entitled to a death benefit under the provisions 
of the Workmen's Compensation Act. On March 17, 1921, which was 
after the lapse of one year after the death, the applicant Mrs. Mary 
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A. Weyer, decedent's mother, filed an application for a death benefit 
on the ground that at the time of decedent's death she was partially 
dependent upon him for support within the meaning of the act. It was 
held that the $350 payment provided by said chapter 183 was one of 
the benefits prescribed by the Workmen's Compensation Act and there- 
fore was included in the term "sueh other benefits as may be provided 
by law" as used in section 9 (c) (3) of said act, and that therefore 
the filing of the state's application for the $350 constituted the filing 
of an application "for a portion of the benefits prescribed by this 
act" within the meaning of the provisions of section 11 (a) and therefore 
rendered that section inoperative as to the applicant dependent's 
claim. An award of a death benefit was accordingly rendered for the 
partial dependency indicated by the evidence. 
Reversed on nEHEABiNa. (See decisions for 1922.) 



No. 8642-July 1, 1921. 
HEXKIKTTA MICHEL, DOLLY MICHEL, and EVERETT MICHEL, mihobs, 

BY THBIB GUABDIAN AD UTBM, JOHN TAHENY, AppHcOHU, V8. MOORE 

SHIPBUILDING COMPANY ^nd MRS. EMMA GOODMAN on GOOD- 
WIN, AND LILLIAN GERTRTTDE. ARTHUR HAROLD, VERA LAVINA, 
ROY EDWARD GOODMAN or GOODWIN, minobs. Defendant. 

Dependency — Employee Livino Afabt Fbou Hts Wire and Childben With- 
out Divorce and Livino With amd Suppobtino Another Woman and Heb 
Minor Cmildbbn— Wieww and All the Childben Totaixy Depbn dent— Illicit 
Consort Not Detendent — Death Bfnefit Apportioned. 

E. C. Dailey and F. W. Dunn, attorneys, for Applicants. 
On June 1, 1920, Harry Michel was drowned by being precipitated 
into water by the falling of a scaffold on which he was working in the 
course of his employment by defendant Moore Shipbuilding Company 
as painter at Oakland, California. The applicant Henrietta Michel 
was his wife and the other applicants were their minor children and 
at the time of this fatal injury were living in the State of Washington 
and since February 17, 1918, had been living separate and apart from 
him without their consent and without any divorce or proceedings 
therefor. The defendant Emma Goodman and the minor defendants, 
her children, were living in his household in California and were 
supported by him, his cohabitation with defendant Emma Goodman 
being illicit. It was held that by reason of the employee's legal 
liability to support the applicants, they were at the time of the injury 
totally dependent upon him for support within the meaning of the 
Workmen's Compensation Act and that although defendant Emma 
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Goodman, by reason of her bad faith, was not dependent within the 
terms of said Act, such bad faith was not chargeable to the minor 
defendants who were in good faith members of his household and 
therefore totally dependent upon him within the terms of said Act. 
The Commission >n its discretion apportioned the entire death benefit 
to the applicant dependent-s to the exclusion of the minor defendants. 
(See Moore Shipbuilding Corporation vs. Industrial Accident Commis- 
sion, 61 Cal. Dec. 286, 8 Cal. I. A. C. 70.) 
Settlement agreement approved. 



L. A. No. 1276— July 5, 1921. 

NOB, BY J. H. PEBLE, ni8 GUARDIAN AD LITEM . 

ant, vs. CITY OF PASADENA, Defendant. 
Decided December 10, 1920, and reported in 7 Cal. I. A. C. 216. 
(35 Cal. App. Dec. 568.) 
Civil No. 3514. Second Appellate District, DiviHion One. July 5, 1921. 
CITY OP PASADENA (a MUNiriPAL cobporation), Peiitianer, vs. INDUS- 
TRIAL ACCIDENT COMMISSION OF THE STATE OF CAUFORKIA 
AND ALBERT PEBLB, Respondents. 

[1] U'OBKMBN'S C01IPBN8ATION ACT— INJURY IS SCUFFLB WITH FELI.OW 

Employee— Compensation. — Where a high school student employed by a raunicipal 
corporation to hoe weeds during vacation was injured by another student in resisting 
an attempt to take bis hoe, after the latter had nnanthoriiedly diaeharged him, the 
injury was not one received in the course of employment under the Workmen's 
Compensation Act. 

Application for a writ of certiorori to review an order of the Industrial Accident" 
Commission awarding compensation for injuries. Award annulled. 

For Petitioner — James H. Hotcard. 

For Respondents — A. B. Graupner, Warren H. Pilhbury. 

Petitioner herein brings this proceeding for the purpose of having reviewed the 
evidence taken before, and an award made by, the Industrial Accident Commission. 
The contention urged in support of petition is that the accident which caused the 
injuries of (he complainant did not arise out of the employment in which claimant 
was at the time engaged. The facts are suecinctly stated in the findings of the 
Commission, from which we here quote : "Applicant was one of a small group or 
gang of high school students hoeing weeos under hire of defendant city during 
vacation, under immediate direction of one Frank Wood, a student of about the 
same age aa applicant ; that said Wood did not have authority to discharge or dis- 
cipline any member of the gang and applicant so understood ; that said Wood, under 
pretense of such authority, purported to discharge applicant for some alleged breach 
of rules and attempted to take away from applicant the latter's hoe, Wood being 
entirely the aggressor; that applicant resisted and in the ensuing scuffle he sus- 
tained injury to his left ankle ; that it is claimed on behalf of Wood that his 
motives in so acting were those of playfulness and in the spirit of a joke, but the 
evidence is insufficient to establish that such were his motives, and this Commission 
finds the applicant was unaware of such playful intent and believed that Wood was 
improperly attempting to eiercise hia authority as subforeman, and that if there 
had been such intent It had ceased to operate by the time the scuffle had reached 
the stage in which and by reason of which applicant sustained said injury." The 
amount of the award entered pursuant to the findings was $106.81. The above 
findings as to the facts were fully supported by the testimony given before the 
Commission. It is made to appear that the attack upon the claimant by the sub- 
foreman was wholly unjustifiable. The cause of the difference between the two 
boys arose becanse Wood assumed to have authority to do something which the 
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claimant knew he had do nght to do, to wit, to dischai^e the claimaQt frcnu th« 
work. These conditions being established, the act of Wood was no different, legally 
conaidered, than would have been the act of any of the other fellow employees 
working with the claimant. [1J The decision here must be controlled, we tbink, 
by the decision of the Supreme Court in Coronado Beach Co. vs. Pilliibury, 172 Gal. 
(>82. In the course of a quite exhaustive discussion to be foaod in the opinion, the 
court there said : "The acta arising out o£ the employment of the person injured 
are those in which it is possible to trace th? injury to the nature of the employee's 
work, or to the risks to which the employer's business eipoaes the employee. The 
accident must be one resulting from a risk reasonably incident to the employment. 
It arises out of the occupation when there is a causal connection between the con- 
ditions under which the sen'ant works and the resulting injury." That was a case 
where an employee was injured while attending strictly to his work by reason of the 
playful act of a fellow employee who "tickled" him when he was about to descend 
a stair carrying a load. It was held that there could be no compensation awarded 
for the resulting injury. And we gather ftom what is said by the court- in that 
decision that the conclusion would have been the same even though the employee at 
fault had acted maliciously and with the intent to cause the injury to his fellow 
worker. The only limitation indicated upon this holding seems to be that the 
employer will be held liable in a case such as that last noted, only when he has 
knowledge of the fact that some of his employees are maliciously inclined and apt 
to do injury to their fellow workers. We do not find that the case ia helped any 
by the general statements made in Western Jndemnit]/ Co, vs. PUhbury, 170 Cal. 
(!83. In that case a foreman was injured while engaged in what was held to he 
the rightful discharge of his duty through the resistance of an employee working 
under him and whom be had attempted to discbarge. (See, also. Kimboll vs. 
Indtiiti^l Accident Commission, 172 Ca!. 351.) Counsel for respondent represents 
in his brief that there are several eases pendjue before the Supreme Court in which 
the commission ia seeking to secure a modification of the rule as laid down in the 
Coronado ease, and requests Ihat decision herein be deferred until such cases have 
been decided. While the petitioner is agreeable to such a couise, we do not feel 
that a decision in this case should be delayed upon a atatement of the poasibility 
merely that our Supreme Court may hereafter reach a eoneluaion on the proposition 
involved more favorable to respondent than that heretofore announced by it. Fur- 
thermore, there is available to respondent the right to file a petition for rehearing 
with the Supreme Court and so secure a speedy review of the question here 
considered. 
The award as entered by the respondent ecmmission is annulled. 

JAMBS, J. 
We concur : 



No. 9090— July 6, 1921. 



(1] Arising Out of Empioyment — Emplotee Injured While Putting On 

WORKINQ CLOTHEa ON EMPLOYER'S PREMISES COMPENSABLE. 

12] .\vEBAOE Eabninos— Seasonal Employment — Capacitt DrmRMiNED Bt 
Averaging Earnings fob Entire Tear Under Section Twelve (a) (4). 

0. H. Speciale, attorney, for Applicant. 
The applicant was employed by defendant at its cannery at San 
Jose to cut fruit on a pieee-work basis. In order to protect their cloth- 
ing from becoming soiled and wet, the employees wore aprons which 
they themselves provided. Some of them wore their aprons during 
the lunch hour; others, including applicant, removed them before 
going to lunch and put them on again on return to work. While thus 
preparing to resume her work after lunch on July 30, 1920, and before 
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doing any actual work in the employment, applicant pricked her left 
thumb with a pin while pinning on her apron. The wound became 
infected and caused a considerable disability. The evidence showed that 
the employment was seasonal and lasted about seventeen weeks of the 
year and that applicant was employed by defendant exclusively and 
during the remaindtr of the year was engaged as housewife in her 
home without specific wages. The reasonable market value of her 
services as housekeeper wns stipulated to be $50 per month, which 
was less than her rate of earnings in defendant's employ. It was held 
that [1] since the nature of the work imposed upon applicant the 
necessity of wearing an apron for the preservation of her reasonable 
comfort, welfare and convenience, the injury arose out of the employ- 
ment and was compensable and that [2] the average weefily earnings 
should be based upon the average weekly earning capacity which was 
determined under section 12 (a) (4) of the Workmen's Compensation 
Act by averaging her eai-nings throughout the year at both occupa- 
tions, and not by limiting the annual earnings thus averaged to the 
wages paid during the portion of the year during which applicant was 
employed by defendant. 



L. A. No. 1462-~July 6, 1921. 
MARILYN WALLACE, Applicant, VS. BLUE DIAMOND PLASTER COMPANY 
AND GENERAL ACCIDENT, FIRK AND LIFE ASSURANCE CORPA- 
RATION, LIMITED, Defendant. 

Employer's Sbbious and Wn.FUL Misconduct — Equipment Violative of 
Commission's Safett Obdebs Maintained by Corpobation's Manaoino Offi- 
cers — Tkansfeb of Plant and RusiNtss to Another Cobporation Retaining 

Same Executives — Second Cobpobation Guii-tt of MiatoNDUcr. 

Walter S. Claysm, attorney, for Applicant. 

Black, Hammack and Bl<u:k, attorneys, for Defendant Blue 
Diamond Plaster Company. 

Clarence B. Runkle, attorney, for Defendant General Accident, 
Pire and Life Assurance Comporation, Limited. 
On December 20, 1920, the applicant 's husband, who was employed 
by defendant Blue Diamond Plaster Company as quarry foreman at 
Corona, California, was killed by being caught in an unguarded belt 
over which his work required him to reach. The absence of a guard 
over the belt was in violation of certain safety orders issued by this 
Commission and brought to the attention of Temescal Rock Company, 
a corporation, whose managing and executive officers knew of and 
countenanced such violation of safety requirements while that com- 
pany owned and controlled the place of employment. In August, 1920, 
that corporation transferred its plant and business to defendant Blue 
Diamond Plaster Company, a corporation, which retained in its employ 
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the same managing and executive oflRcere. The defendant employer 
had not at the time of the fatal injury herein received any additional 
notice of sueh safety orders or of their violation by the maintenance 
of the plant or equipment in the condition in which it was received 
from the employer's predecessor. It was held that under the eircum- 
stanees the defendant employer knew or should have known of the 
danger caused by the condition of the equipment and of the consequent 
violation of the Commission's safety orders, and that therefore the 
employer was guilty of serious and wilful misconduct which proxi- 
mately caused the injury. Applicant was accordingly awarded the 
50 per cent additional compensation provided by the Workmen's Com- 
pensation Act. 

Rebearino denied. 

Writ op review issued by supreme court : award affirmed. 



L. A. No. 1337— July 12, 1921. 

DAVID RAMGREN, Applieant, vs. B. D. HAI-L, BURR CREAMERY COM- 
PANY, AND HARTPORD ACCIDENT AND INDEMNITY COMPANY, 

Defendants. , 

[1] Excluded Employment — Fabmeb TRABSPcmTiNo Mile for Himself and 
NEioiiBOita — Not Parm IiAbob. — Where a (!»iryinan, in order to facilitate delivery 
of his own milk, arranged for delivery also of his neigblmrs' milk at a stated price 
per can and paid the driver a stated amount per trip, held that although the delivery 
of his own milli alone would be farm labor, the delivery of ttie milb of others also 
constituted the entire transaction of milk deliiery as that of the operation of a. freight 
route which was not eicluded from the provisions of the Workmen's Compensation 
Act. 

[2] Abisino Out of Employmeht— EnrLOYEE Ikjubbd While Helping An- 
otiieb's Employee — "Rule of thb Road." — Where an employee, following a "rule 
of the road," helped another employee in order to prevent delaj in the performance 
of his own duties and thereby benefit and protect the interests of bis own employer, 
held tiiat sueh assistance rendered under such circumstances in a duty of the employ- 
ment and that an injury incurred thereby arises out of the employment and happens 
In the course thereof and is compensable. 

[3] INDBPEKDENT CONTBAOTOB— TBUCK OWNEB I^NSPOBTINO MILK AT SPECIFIC 

Tbice FEB Load and Paying Own Opebating Expenses — Oontbol by Pekson 
Sebved — Employee and Not Independent Co ntbactob.^ Where the owner of a 
truck works with it for others for a recompense from which he pays the cost of 
operation of his truck and retains the balance as his own wages and is subject to 
the control of those for whom he hauls, although all his time need not be devoted 
to the service of any one individual, held that such truck owner in such service is 
an employee and not an independent contractor. (Commissioner Naftzger dis- 
senting.) 

E. D. KilUon and H. L. Clayherg, attorneys, for Defendants. 
The facts are stated in the following opinion and dissenting opinion 
which were rendered with the findings and award granting applicant 
compensation. 

OPINION. 
Defendant E. D. Hall is a milk rancher residing in the vicinity of 
Lankershim, in the San Fernando Valley, a few miles from the city of 
Los Angeles. 
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Applicant was a neighbor who owned and operated a truck for the 
purpose of hauling such commodities as the faroiers in San Fernando 
Valley required to be hauled to or from market. 

Prior to entering into a contract with Ramgren for the hauling of 
milk to Los Angeles, Hall had his milk hauled by one Lombardo, under 
a permit from the State Railroad Commission to operate a freight truck 
line to and from Los Angeles in competition with the Pacific Electric 
Railway, but Lombardo becoming ill, was forced to cease operating the 
line, and transferred it to one Beneazero, who abandoned the business, 
whereupon IJombardo took it back and sold the truck and transferred 
the freight business to HaU. 

On October 1, 1920, HaU arranged with applicant, David Ramgren, 
to operate the route with his (Ramgren's) truck, agreeing to pay him 
$9 per trip, if he only made one trip per day, but $14 for two trips if 
he made two trips per day. This contract was entered into with Hall 
alone, but a condition of the contract was that the milk of two other 
neighboring ranchmen was to be hauled also, for which such ranchers 
were to pay Hall 18 cents per can. Hall was to control Ramgren as to 
the time when milk was to be hauled, as well as to what milk was to be 
hauled, and, after the milk was delivered at the creameries in Los 
Angeles, Ramgren's time was to be his own until his duties began the 
next morning. He could do hauling for other parties if opportunity 
offered, but in fact did none. 

On the morning of the sixth of October, 1920, Ramgren collected the 
milk in accordance with his duty so to do and proceeded to Los Angeles 
without incident. He delivered Hall's milk to the Los Angeles Cream- 
ery Company's plant, its place of destination, and then proceeded to 
the Burr Company's plant to deliver the milk of the other ranchers, as 
provided for in Hall's contract with such ranchers. 

Upon arriving at the Burr Company's plant, Ramgren found one 
Donley with his truck loaded with milk ahead of him, and voluntarily, 
without the request of Donley, undertook to help the latter unload liis 
truck in order that he, Ramgren, might the sooner get his own load 
unloaded and out of the sun. This work was being done, as Kamgren 
believed, in accordance with a custom obtaining among milk haulers 
and in the interests of the milk owners. 

The cans of milk, as taken from the truck, were placed upon a moving 
carrier and so conveyed into the Burr Company's plant. ' One of the 
cans tipped as it was placed on the carrier and, being apprehensive 
that it might fall and spill, Ramgren attempted to straighten it up 
while in motion by putting one hand on top and the other on one side 
of the can. While in this act his right hand was badly crushed when 
it was caught between the top of the can and the ceiling under which 
the carrier passed. 
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Ramgren applied to Hall for compensation for hia injury and was 
refused ; whereupon, on the twenty -fifth of October, 1920, he filed his 
application with this Conunisaion for the adjustment of the controversy. 
Hearings were held before Commissioner Naftzger, at Los Angeles, 
Decemher 3, 1920, and February 28, 1921, and the ease finally submitted 
for decision. 

The essential issues are as follows : 

1. Whether or not, at the time of the injury, Ramgren was an 
employee of Hall, or an independent eontraetor. 

2. Whether or not, if there was employment, the injury arose out of 
and happened in the course of such employment. 

3. Whether or not this Commission has jurisdiction over the parties, 
or if the transaction was within the classes excluded from the opera- 
tion of the Workmen's Compensation, Insurance and Safety Act as 
dairying. 

It will be convenient to consider these issues in reverse order. It 
may be conceded that if Hall had hired Ramgren to deliver his own 
milk to the Los Angeles creamery, and no other, the employment would 
have been in an excluded class and this Commission would have been 
without jurisdiction, but when Hall undertook also to deliver the milk 
of his neighbors for pay, he had, to that extent, abandoned the exclusive 
occupation of dairying and entered upon the operation of a freight 
truck route, and it was in that employment, and not in dairying, that 
Ramgren was injured. Transporting milk by a freight truck line at 
a price per can, no more constituted Hall a dairyman than it would 
have classed the work of the Pacific Electric Railway as engaged in 
dairying, and therefore not under the jurisdiction of this Conunission, 
when it transports milk from its stations in the country to its stations 
in Los Angeles ; or makes the Southern Pacific Company a farmer when 
it transports wheat from the San Joaquin Valley to tidewater. Such 
freight truck line could not be lawfully operated without a permit, 
based upon public necessity, issued by the State Railroad CommisBion, 
and such permit was subsequently obtained. The undersigned enter- 
tain no doubt that this Commission has jurisdiction over the parties 
to this controversy. 

It is true that, at the moment of injury, Ramgren was not handling 
any of the milk that Hall hired him to haul. He was helping to unload 
the truck aKead of him, not to oblige the operator of that truck, bnt to 
facilitate the unloading of his own. It is contended by the defense 
that this facilitation was in Ramgren 's own interest, that he might the 
sooner get away from the creamery, but we think that the evidence 
establishes it as a fact that the act of helping the truckman ahead of 
him was with the intent to get the milk of Hall's customers out of the 
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sun and was perfonned for their benefit, and in accordance with an 
established custom among truckmen in such cases, conforming to a 
so-called "rule of the road" that obtains in all branches of hauling. 
It can not be to the interest of employers to have this Commission and 
the courts declare that whoever lends a hand to a fellow teamster or 
truckman in trouble on the road does so at his own peril, or whoever 
facilitates the work of his own employer in a reasonable way, not there- 
tofore expressly enjoined, thereby puts himself outside of the protection 
of the Workmen's Compensation, Insurance and Safety Act. Such a 
pronouncement by court and Commission would go far toward destroy- 
ing that zeal on the part of employees for their employer's interests 
without which industry must become perfunctory and inefficient, and 
working forces without morale. To hold that such an act as Ramgren 
performed was not in the course of the employment would be contrary 
to public policy. 

The issue as to whether or not Ramgren was, at the time of the 
injury, an employee or an independent contractor, is not so easy of 
determination. It may be conceded at the outset that it would require 
but a slight extension of the doctrine laid down by the Supreme Court 
in the case of Plickenger vs. Reeves, 6 I. A. C 169, to require this 
Commission to hold Ramgren to have been an independent contractor 
at the time of his injury, but the undersigned feel that they are mani- 
festing no disrespect to a court when they decline to extend, by parity 
of reasoning, any doctrine of a restrictive character beyond the precise 
limits to which the court has applied it. The statute requires the court 
itself, and the Commission no less, liberally to construe the provisions 
of the act for the protection of persons injured in the course of their 
employment, and this obligation rests as strongly upon us in deter- 
mining what constitutes employment as in determining any other issue 
involved in a controversy submitted for decision. 

In the above mentioned case Reeves, the deceased workman, owned 
a truck and, as the court found, was engaged in the trucking business 
in the eity of Bakersfield; had a "stand" and received calls over a 
telephone; he had taken over the trucking business of one W, A. 
Ferguson, for whom he had done trucking, and who had retired from 
that field, Reeves succeeding to his "stand," and was presumably ready 
to follow the same calling and to take orders from any one desiring such 
services performed. In fact he was doing a draying business in a city, 
and this Commission was constrained to hold him an employee at the 
time of the injury mainly because he had hired himself out by the day 
to do a job of trucking hay in the country. 

In the present case Ramgren owned a truck, lived and hauled in a 
rural district, had no "stand" or other place of business, and it is not 
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in evidence that he received ordei-s from any or all persons desiring to 
have hauling done. He was not doing a general drayage business. In 
short he was in the position of a teamster who owns his own team and 
hires out by the day, or job, or trip, to work with his team, receiving 
wages for himself and hire for his team, or of a messenger who fumishea 
liis own motorcycle or bicycle, receiving wages for himself and an 
allowance for the use of his vehicle. Whether or not one is an employee 
or an independent contractor surely can not be dependeut upon whether 
he drives a truck or a span of horses. Shall it be held that whoever 
drives another's team sliall be under the protection of the act, and that 
a teamster, working by the side of him, or just ahead or behind him, 
shall not be, merely becau-se the second man owns the team he drives 
while the first does not? We hold tliat outside of the drayage business, 
or some occupation comparable thereto, the contract may be one of 
employment where it is feasible to segregate from the value of the 
personal services performed by the team owner or truck owner the 
reasonable value of the hire of the team, truck or other appliances 
furnished. To hold otherwise would be to place outside the protection 
of the compensation law thousands of worthy citizens who need that 
protection as certainly as though they were nonproprietary teamsters 
or truckmen, and it can not have been the intent of the California 
legislature so to do. 

Bamgren owned the truck be operated and it is in evidence that his 
own service had the reasonable value of $6 per day and that of his 
truck $3, for a single trip. If two trips were made the value of the 
truck would be proportionately greater. 

In the case of Eng-Skell Canvpa-ny et dl. vs. Industrial Acdderit 
Commission, 6 I. A. C. 209, the First Appellate District Court, Divi- 
sion One, it was held that where an owner of a truck had contracted 
to deliver commodities to customers upon certain days and within 
certain hours of such days, and to give his personal service to the task, 
such contract was one of hire and not independent. 

The language of the court is in part as follows : 

The facts show that Rogers stood in do other or different relatioD to the Eng- 
Skell Compan; than that which is found in many trades and employments in which 
employees sgree to furnish their own tools sod appliances, and to care for and 
replace them during the course and term of their employment ; and it has been 
uniformly held that the fact that such persons were to supply such tools or app'i- 
aoces did not in any manner effect their reliition or status as employees. 

It is a matter of common knowledge also that a person may be an 
independent contractor in relation to one transaction and an employee 
in relation to another, and we think that, in this instance at least, 
whatever Ramgren may have been in some previous arrangement, he 
was an employee, subject to all of the direction and control that the 
circumstances admitted, and that such circumstances would not have 
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l}een essentially different had Ramgreu driven Hall's truck instead of 
Ills own. Payment by the trip instead of by day, week or month, is not 
material to the issue. It was a form of piece work. 

Hall's conduct toward Ramgren and his own customers goes far to 
sustain the contention that he at the time regarded the contract as one 
of hire. Ramgren was not hauling for the other ranchers, but for Hall 
only, and it was Hall who arranged with such other ranchers to haul 
their milk to market. Hall applied to the Railroad Commission for a 
permit in his own name and not tliat of Ramgren, to operate a freight 
truck line, and Hall protected himself against public liability in the 
event that Ramgren, in the operation of the freight truck route, should 
cause damage to a third party, a protection that would not have been 
needed had Ramgren been an independent contractor, and himself 
responsible, instead of an employee responsible to Hall and Hall respon- 
sible for him. 

Nor does the possibly temporary character of the employment oC 
Ramgren and his truck determine the nature of the contract as to 
whether or not it was one of hire or independent. Duration is not 
a requirement in either ease. 

We can not regard as material either way that, the milk once 
delivered, Ramgren 's time was his own. A workman may be an 
employee in the forenoofl and an independent contractor in the after- 
noon, or vice versa. We are dealing with conditions only as they 
existed at the time of the injury. 

Whatever may have been the status of the parties theretofore, it is 
the judgment of a majority of the members of this Commission that, 
on the day of injury, and for five or six days theretofore. Hall, and 
not Ramgren, was engaged in operating a freight truck line as an 
independent contractor, and that for reasons that seemed good to him- 
self, Hall hired Ramgren and his tmck, by the trip, to operate such line 
under his (Hall's) own direction for his own benefit, and that of his 
(Hall's) own customers. He thereby incurred liability as set forth in 
the findings and award which accompany this opinion. 

Will J, Prenoh, 

A. J. PlLI^BUBY, 

Commissioners. 

• DISSENTING OPINION. 

I dissent from the majority opinion in this ease on two grounds. 
First, Ramgren was an independent contractor. For eight months 
prior to his engagement with Hall for delivery of milk, he had been 
in the trucking business holding himself out as such and doing a 
genera' trucking business for any and all parties seeking such service, 
including Hall, for whom he had done hauling as a truckman. He 
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made a contract with HaJl to deliver milk from Hall's dairy and two 
other sources to the creameries in the city of Los Angeles, for which 
he was to be paid $9 per load, if he hauled one load per day, or $14, 
if he hauled two loads. Ramgren used the same truck that he had 
been using in his regular trucking business, provided the service, 
furnished the supplies necessary to operate the truck and was not in 
any ordinary sense of the term, under Hall's control. It was provided 
that he should gather the milk cans and start on the trip to the 
creameries about 7 o'clock in the morning, but there was no definite 
hour fixed. When he had delivered the milk to the creameries he was 
at liberty to resume his trucking or to dispose of his time and truck 
in any manner that he might elect. 

This ease is scarcely distinguishable from that of FUckinger vs. 
Reeves referred to in the majority opinion, except that in that case 
Reeves was to be paid by the day, in which particular the present case 
is stronger in support of the view that Ramgren was an independent 
contractor. Having furnished the machinery and service necessary to 
carry out a specific engagement for a specific sum of money with no 
control by the employer, it is difficult to see what else could be required 
to constitute Ramgren an independent contractor. The suggestion that 
Ramgren 's time was of a value of $6 per day and that of his truck $3 
per day for one trip and correspondingly more for two trips, is purely 
theoretical and there is nothing of the kind in the testimony and besides 
the theory does not work out, for if Ramgren was entitled to $6 per 
day for his service and his truck $3 a trip, his compensation should 
properly be $12 for two trips instead of $14 as the contract provided. 
The further suggestion in the majority opinion that Ramgren 's opera- 
tions as a truckman prior to his engagement to haul the milk was in 
a rural district had no stand, etc., is, in ray opinion, entirely immaterial, 
but as a matter of fact Ramgren lived and operated in a thickly popu- 
lated suburb within the city of Los Angeles, made his living as a tnick- 
man, and whether he did as miich trucking as Reeves did has no bearing 
upon the issue as I see it. 

Second, Ramgren is not entitled to relief for the injury he sustained 
because it did not arise out of his employment. At the time of the 
injury he was doing a voluntary act, not contemplated in his engage- 
ment with Hall, not in Hall's interest, and therefore Hall can not be 
properly charged with the consequences. It was no part of Ramgren 's 
duty to unload milk for other people and in doing so, he took himself 
out of his employment. Having heard the testimony, there is no ques- 
tion in my mind that Ramgren's motive for volunteering to assist in 
the unloading of the milk for the party ahead of him was that he 
might the sooner join his mother up town, with whom he had an 
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engagement. Ramgren'a injury is most deplorable but was not suffered 
as Hall's employee, nor did it arise out of his employment. 

A. H. Naptzqeb, 

Commissioner. 
Rehearing denied. 
Writ issued bv second district court op appe.\l : award annulled. 



No. 9590-July 14, 1921. 

WILLIAM BORDEN, Applicani. vs. CLARA PERKINS. Defeadaiit. 

Excluded EMPLnrMENTS — Hobticultubai Labor — PBEPARAxions foe Lawn 

Of COUKTBY REaiDENCE— GOMlilSBION HAB JUBISNCTION. 

^ D. T. Jenkins, attorney, for Applicant. 

Eleanor D. Pratt, attorney, for Defendant. 
On March 7, 1921, the applicant suffered abdominal injuries when 
he was struck by a water pipe which he was bending in the course of 
bis employment by defendant'as laborer near Los Gatos. The place 
of his employment was a forty-acre estate, parts of which had been 
used as an orchard but the whole of whi^h was being converted by 
defendant into an elaborate country home. Considerable work had 
been done in the erection of a dwelling house and in building terraces 
and laying out gardens. Although some of the orchard remained and 
the cultivation of considerable shrubbery was contemplated, defendant 
expected to occupy the entire property as a home without any intention 
of using any portion of it in the pursuit of agriculture or horticulture. 
Applicant had participated as laborer in the work of preparing the 
ground for the gardens which were to surround the dwelling and at 
the time of his injury was installing a system of pipes for watering 
extensive lawns which were to be maintained for decorative purposes. 
It was held that in view of the circumstances under which applicant's 
work was done, his service was not horticultural labor or within any 
other of the classes of employments excluded by the Workmen's Com- 
pensation Act from the provisions thereof. He was accordingly 
awarded compensation. 



No. 9788— July 15, 1921. 
DANIEL W. DOTY and ELSIE L. DOTY, his wife, ApplicanU, vs. FRANKIJN 
MOIOB CAR COMPANY, a 
AND ACCIDENT COMPANY. 

BXTXNT OF DBPENttENCy — PARENTS PBAOTICALLT TOTAJiY SUPPORTED BT SON— 

Bblativelt Small Income of I'abents in Addition to Son's OoNtEmuTioNS — 
Dbpbndenct Total. — Whert the living eipewses of dependents are paid practically 
in their entirety by the eontributiors of an employee but they receive and use in 
their support some income from another source and such outside iacome ie relatively 
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J. W. Marshall, attorney, for Applicants. 
0. S. Bucher, attorney, for Defendants. 
The facts are stated in the following opinion which was rendered 
with the findings and award granting applicants a death beneiit for 
total dependency. 

OPINION. 

The facts in this ease are briefly as followa : 

Daniel W. Doty and Elsie L. Doty, his wife, came to San Francisco 
from Colorado in 1912 because of the illness of Daniel W. Doty and 
purchased a small notion store on Twenty-fourth street in San Fran- 
cisco. The rent of this store was $20 per month and there were 
included with it and hack of it, without additional rental, three living 
rooms, and there Doty and his wife and their son, Harvey Ray Doty, 
resided. 

Harvey Ray Doty was at the time of the injury which cost him his 
life, on April 22, 1921, twenty-five years of' age, an automobile 
mechanic in the employment of the defendant, Franklin Motor Car 
Company, and while driving an automobile for testing purposes, his 
machine was run into by another automobile, and he sustained a frac- 
ture of the skull, from which he died. 

All of the facts were stipulated except as to the issue of whether or 
not the dependency of Doty and his wife upon their son was total or 
partial. 

The evidence shows that the store yielded no profit and that it was 
maintained mainly because it gave Daniel W. Doty something to do 
and something to occupy his mind, but financially it broke about even, 
the only advantage being that the three members of the family had the 
occupancy of the three rooms back of the store without cost, the profits 
from the store just paying the entire rent of $20 for the store room 
and the three back rooms. The value of the store room was $10 per 
month and, consequently, of the three living rooms also $10 per month. 
This advantage of having a place to live was participated in by the 
three occupants of the suite of rooms. Doty, his wife and son, and if 
we apportion the advantage according to the number of occupants, it 
amounted to $3.33J for each of them, or $6.6'6f for applicants' portion. 

There is no hard and fast rule for determining when dependency 
ceases to be partial and comes to be total. It has not been the custom 
in compensation jurisdictions to hold that any source of income, how- 
ever small, received outside of the contributions of the person upon 
whom the parties applicant were dependent should reduce their depend- 
ency from total to partial. The issue is ordinarily determined on a 
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basis of proportion of such outside sources of income to the contribu- 
tion of the deceased employee, and if the ratio is relatively small, the 
outside contribution is regarded as negligible, and awards are made 
for total dependency. 

It is stipulated in this ease that the contribution of the deceased 
employee for the support of his father and mother amounted to $1,300 
per year. In relation to this contribution, the $6.66§ per month which 
the parents derived from the rental of the three rooms back of the 
store is only slightly more than one-half of one per cent of such annual 
contribution, and we regard this ratio as being so small as to be negligi- 
ble and, therefore, award to applicants a death benefit based upon total 
dependency. 

We gather from the evidence and stipulations that the chief advan- 
tage to be derived from the keeping of this little store was not that the 
family might occupy these three rooms, but rather that the invalid 
father might have something to do to occupy his mind. Practically, 
the son assumed the whole burden of the support of the family. He 
did not make stated contributions of so much per month, but he turned 
his pay checks over to his parents and, out of them, they were to pay 
all of the family expenses and give back to him only such money as he 
needed from time to time to meet his own personal wants. 

This opinion is not rendered for the purpose of fixing a ratio between 
outside income and support derived from a deceased employee, but 
rather for the purpose of setting forth a general principle as a guide 
in determining other cases of a similar character, and that principle 
may be stated to be that, where the outside income is relatively slight 
and the burden of support resting upon the employee practically 
involves the support of the family, such dependency will be held to be 
total, 

^ Will J. French, 

A. J. Pn^LSBURT, 

A. H, Naftzgeb, 

Commissioners. 



No. 9525— July 16, 1921. 
FRANK SOTO. ApplKant, vs. SUNSET LUMBER COMPANY . 
FAOTURERS' INDEMNITY EXCHANGE, Defendant!. 

rsocedube a^d practise— e)kfbkdanr's petition 1 
Issue Gbanted — Case Consideeed Open tob Receipt c: 
ON AnoTHER Issue. 

Oeo. F. Witter, attorney, for Applicant, 
Wm. Kehoe, attorney, for Defendants. 
On March 4, 1921, the applicant suffered injuries to his legs when a 
pile of lumber fell upon him while he was working in the employment 
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of defendant Sunset Lumber Company as laborer at Oakland. On 
June 11, 1921, an award of compensation was rendered in his favor. 
The defendant insurance carrier filed a petition for rehearing aa to 
the Commission's determination of the earnings upon which the rate 
of weekly disability indemnity was computed ; this petition was granted 
and a notice of intention was given to decide the question as to earn- 
ings without receipt of further evidence. After the lapse of the period 
within which a petition for rehearing must be filed, applicant requested 
an opportunity to introduce evidence as to the employer's seriotis and 
wilful misconduct which he claims proximately caused the injury. It 
was contended that since the case was open under an order granting 
defendant's petition for rehearing which was limited in its eontentiona 
to the issue of earnings only, the Commission was without jurisdiction 
to redetermine or receive and consider further evidence upon any other 
issue. But it was held that after issuing an order granting a rehearing 
without limiting the scope of inquiry on rehearing, the Commission 
had jurisdiction to receive and consider evidence relevant to any matter 
involved in the proceeding regardless of the limitation of the petition, 
pursuantr to which the order granting rehearing was issued, to any 
particular issue or issues. Evidence was accordingly received as to 
applicant's contention relative to the employer's serious and wilful 
misconduct, but, since the evidence failed to disclose such misconduct, 
applicant on decision after rehearing was awarded normal indemnity 
only. 



No. 9216— July 16, 1921. 
THK PEOPLB OF THE STATE OF CALIFORNIA (HAKRY HOFFMAN). 
Appliaint. vs. JAMES .MOONEY and EMPLOYERS" LIABILITY ASSUR- 
ANCE CORPORATION, DefendanU. 

Abisino Owt of Empix)tmbnt — Euplotee'b Injubt Caused by Act NErruES 

PBOIIIBtTBD NOB AUTiroBIZED NOB REASONABLY INCIPBNTAI, TO EuPLOTMBNT.^ 

Wh^re an employee was engaged to ehoot at wild gees? which were a meaace to 
the employer's growing grain and his riding upon a grain roller or his Khooting 
at rabbits were neither authorized nor prohibited and he was fatally crushed 
by the grain roller upon which he was riding when the mules drawing the same 
were startled by hie shot at the rabbit, it was held that the employee's acts at 
mounting the roller and of shooting at the rabbits were not acts reasouably 
]>ertaining to his employment and that therefore the injury did not arise out oC 
the employment. (Commissioner Pillsbury dissenting.) 

A. E. Oraiipner, attorney, for Applicant. 
K. P. Wisecarver, attorney, for Defendants. 
The facts are stated in the following opinion and dissenting opinion 
which were rendered with the findings and award, 

OPINION. 

Harry Hoffman was killed oo February 12, 1920, while in the employ 
of James Mooney. He had been hired as a wild goose herder on his 
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employer's ranch. AVhen the contract of hire was entered into tliere 
waa an offer to furnish a horse for Hoffman's use. He decided not 
to accept any mode of conveyance, and the employment necessitated 
walking' around and about the ranch. On February 12, 1920, Hoffman 
mounted a grain roller pulled by mules and driven by another employee. 
Spying a jackrabbit, Hoffman fired, the mules ran away, and the unfor- 
tunate man was jolted in between the roller and the frame and instantly 
killed. 

It is admitted the fatality occurred during the course of the employ- 
ment. The issue is whether Hoffman was "performing service arising 
out of and incidental to his employment." We think not. Reasonable 
acts pertaining to employment should be included under any compen.sa- 
tion system, but the evidence in each case of controversy must determine 
that particular case. The shot at the jackrabbit was not, in our opinion, 
of sufficient moment to take Hoffman outside of the protection of the 
Workmen's Compensation, Insurance and Safety Act, but we do not 
believe his act in mounting a grain roller pulled by mules and in charge 
of another employee was a reasonable act pertaining to his employment. 
There was no place for a person to seat himself on such a roller. The 
combination of roller and mules, plus the shooting of a rifle under such 
circumstances, when considered in re'ation to the duties assigned him, 
force us to the view that neither the letter nor the spirit of the act 
would justify us in issuing an award against defendants. Care should 
be taken in deciding eases that the fact an employee was not specifically 
warned against a certain course of action is not of itself sufficient to 
decide a controversy. It is impossible for the employer to imagine all 
the contingencies that may arise and circumstances must be viewed in 
the light of evidence and reason. 

DECISIONS, 

In the case of Key (375 Minn.), a messenger boy, who while on duty 
climbed a passing vehicle to expedite his work, departed from the scope 
of his employment, so that an injury while on sueh vehicle did not 
arise out of and in the course of his employment under the Workmen's 
Compensation Act. State vs. District Court, Hennepin County, 164 
N.W. 1012. 

In the ease of Parker {105 L. T. N. S. 493), it was the workman's duty 
to go from one of the employer's farms to anotlier. He mounted an 
empty cart to ride, and suffered an injury en route, which injury waa 
held as not arising out of the employment. Compensation denied. 

In Sharp vs. Mammoth Copper Mimng Company et al., where the 
employee for his own convenience, and to save a few minutes of hie own 
time, chose a hazardous wav of so doing, no agreement to furnish or 
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permission to use sueh means being shown on the part of the employer, 
this Commission held that the employee deliberately assumed a serious 
risk which cannot be said to have been in contemplation of the parties 
when the contract of employment was made, and an injury sustained 
while 80 leaving the premises does not arise out of and in the course of 
the employment. I. A. C. Vol. 5, 124. 

For the foregoing reasons we decide applicant is not entitled to an 
award. 

Will J. French, 
A, H. Naptzger, 

Commissioners. 

DISSENTINO OPINION. 

I do not agree with the majority view that the injury which resulted 
in the death of the employee in this case did not arise out of his 
employment or that, at the time the injury occurred, the deceased was 
performing any act not connected with his employment and not within 
the scope of his duty or service. 

Deceased was at the time of the accident certainly in the course of 
his employment for he was herding the geese ofE the ranch as surely 
at that time as at any other. This condition precedent, I take it, is not 
an issue. 

Being in the course of his employment, I am constrained to ask what 
act it was that he was performing at the time of the injury that was 
not connected with his employment and was not within the scope of 
his duty or service. 

"Was it because he was where he had no business to bet 

His employer testified that it was deceased's duty to go everywhere 
and anywhere on the ranch where there were likely to be geese. He 
had gone around three sides of the ranch and was on his way back 
through the field in the direction the roller was going. 

Was it the act of riding on the roller t 

There was no prohibition against it. It was going in the direction 
that he was going. It may have been a careless act, but compensation 
is allowed without regard to negligence and there is no evidence in the 
record to show that, in taking a seat on the frame which held the roller 
in place, deceased threw all caution and precaution aside and performed 
such an act of foolhardiness as to take him out from under the protec- 
tion of the Workmen's Compensation, Insurance and Safety Act. 

Was it the act of shooting at a jackrabbit instead of at a goose t 

Would the death have been compensable if he had shot at a goose 
instead of at a jackrabbit, all other conditions remaining the sameT 
There was no prohibition against shooting jackrabbits. They are known 

IC 
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to be pests, wherever they are, all over the state, although they were 
not sufficiently numerous on this particular ranch to be regarded as 
worth the powder to kill them. "Would it have made any difference if 
he had shot at a badger, coyote or chicken hawk? I think we are 
drawing distinctions very fine when we exclude from the protection 
of the Compensation Act persons who deviate so very little from the 
precise thing one was hired to do, when, as in this case, no instruction 
had been violated and the thing done wa.s entirely natural and reasonable 
and to be expected. 

It is not material in this case that no widow and children or aged 
parents were left dependent through the death, hut the very next ease 
presenting a similar state of facts may involve such dependents and it 
seems to me that this precedent may in such event prove most unfor- 
tunate. 

It was not the shooting from the roller at a jackrabbit that caused 
Harry Hoffman to lose his life. It was shooting from the roller at 
all. The mules hitched to the roUer were young and fractious and 
would have run just the same if deceased had shot at a goose, a thing 
he was hired tojdo. Shooting from that roller, under the circumstances, 
was a negligent act, but, as already stated, compensation is payable 
without regard to negligence. 

I feel that this Commission should be cautious in permitting mere 
negligent acts to take persons out from under the protection of the 
Compensation Law in the guise either of not "arising out of" or 
"happening in the course of" the employment. 

A, J. Pn,LRBnRY, 

Commissioner. 



L. A. No. 1481— July 19, 1921. 



MAURICE SIMIERMAN. Applka 

PORATED. A CWBPOBATTON, . 

, DcfcuiUmtti. 



VBBAGE lUTEHPRBTATrON OF INSUBANCB I'OLlCY^lNSUBANCB 

Jerome Kamn, attorney, for Applicant. 

Dwfte Stone, attorney, for Defendants, 
On December 21, 1920, the applicant suffered a fracture of his right 
leg when his foot was caught in a belt while he was setting up certain 
machinery at the plant of defendant Pacific Cork Company, Incorpo- 
rated, at Los Angeles. He was secretary, treasurer and a director of 
the defendant corporation and in addition worked as machinist for 
defendant, reeeiving $50 a week as remuneration for his services in 
this last capacity only. On December 20, 1920, the defendant Western. ^ 
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Indemnity Company had issued to the eorporatioa a policy of insurance 
covering the secretary or treasurer of a corporate employer who per- 
formed duties of superintendent, foreman or workman, but expressly 
excluding executive officers. The policy did not state any estimated 
annual remuneration of such corporate officers performing such serv- 
ices, but it was provided that the premium be based upon the entire 
remuneration earned by all employees excepting that of president, 
secretary or treasurer, but including tlie remuneration of any one or 
more of such officers who were actually performing such duties as are 
ordinarily undertaken by a superintendent, foreman or workman. 
There were several provisions of the policy which appeared to be 
mutually inconsistent, but it was held that under the above cited pro- 
visions the applicant was covered by insurance. An award was accord- 
ingly rendered against the defendant insurance carrier and the 
defendant employer was dismissed. 

HehKABINO DENIED. 

Writ op review denied by second dij^trict court op appeal. 



L. A. No. 1054— July 20, 1921. 



E Cause of Death — Death Dub to Diseased OoNDmoN Pbbexistinb 
St.iuiiT Injuries — Causative Influence op Injuries Remotb — Death Not 
Compensable, 

Edward M. Selby, attorney, for Applicant. 
On December 26, 1919, Frank S. Doremus, applicant's husband, 
suffered various injuries when he was partially covered by debris from 
the caving in of a brick wall while he was engaged in excavating in 
the course of his employment by defendant as carpenter at Riverside. 
The injuries, which were diagnosed as minor cuts on the head, contu- 
sions of various parts of the body and simple fractures of the eighth 
and ninth ribs without displacement of fragments or any injury to 
the pleura, were unaccompanied by any surgical shock or heart symp- 
toms and were not considered serious ; they were all practically healed 
when the employee left the hospital on January 6, 1920. Thereafter 
he developed heart symptoms and a shortness of breath which caused 
a disability continuing until his death on February 29, 1920. It 
appeared that in the summer of 1917 a physical examination revealed 
albumin in the urine, an enlargement of tlie heart, an arteriosclerosis 
and a high blood pressure ; autopsy showed an advanced stage of inter- 
stitial nephritis,' the left kidney being greatly enlarged and the right 
being almost totally disintegrated and incapable of functioning at all 
immediately prior to death, a pulmonary edema and a hypertrophy of 
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the heart with decompensation. The evidence showed that, notwith- 
standing decedent's apparent good health without symptoms of disa- 
bility for years prior to his injury, he nevertheless had been suffering 
for a considerable period from the complaints which proved fatal. It 
was held that, although the injuries may have caused some diminution 
in decedent's power of resistance to the progress of his fatal com- 
plaints, the slight nature of the injuries and the period of favorable 
progress and definite eonvalescenee which intervened between the 
injury and the onset of the symptoms of the fatal complaints showed 
that the injury exerted only a remote causal influence on the death 
which was proximately due to the preexisting diseased condition and 
was therefore not compensable. Defendant having paid compensation 
to the date of the death, a death benefit was denied. 



No. 9823— July 21, 1921. 



Arising Out op Emplotuent — Injiti 
Deviation fbom Norual Route from 
H ENT — Com pen 8 able. 

R. P. Wisecarver, attorney, for Defendants. 
The applicant was employed by defendant as saleswoman and depart- 
ment head in defendant's store at San Luis Obispo. It was part of 
her duties to help purchase goods for the store and incidentally to 
familiarize herself with current quotations of prices. Although her 
position involved considerable discretion, her duties did not specifically 
require the performance of any services outside the store. Notwith- 
standing that she could have inspected a certain price list in the store 
and during her specified hours of service, she took it to her hotel 
apartment on January 26, 1921, in order to look it over during the 
evening; on the next morning she forgot to bring it back to the store 
and, after lunch at a restaurant in the vicinity, deviated from the 
normal joute from the restaurant to the store in order to go to the 
hotel and get such list, her only reason for returning it at that time 
being that, by reason of the inclemency of the weather, there would 
probably be few customers and she would have some leisure during the 
afternoon which might well be employed in studying the price list. 
While returning from the hotel to the store and before regaining the 
route which she would have normally pursued in the absence of such 
detour, she slipped and fell and injured her knee. The employer had 
not directed her to return the list at any particular time and knew 
nothing of her intention to return it at noon. It was held that since 
the detour was entirely in the interests of the employer and was not 
prohibited and was a reasonable act within the scope of applicant's 
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employmeDt, the iDJur\' arose out of the employment and was com- 
pensable. 
Rehearing DENira). 

No. y.502— Inly 21, 1921. 
(.■EIKSTER WILLl.MiHAM. .lpp(i>an(. vh. STATE OP CALIFORNIA, STATE 
r<tMI'ENSATIO.\ 1NSI.'RAX<-E FIND and CETY OF CALEXICO, 



J. H. Friend and F. II. Smith, attorneys, for Defendants. 
While ridiiiir a niotoreyele on the streets of Oalexico, California, ou 
October 27, 1920, in the course of his employment a.s police oflScer, the 
applicant was attacked by a doo:. In order to protect himself, he shot 
the dog ; apparently in resentment at this act, a stranger assaulted the 
applicant and caused him to fall from the motorcycle. Applicant 
thereafter developed certain abscesses on his neck on account of which 
he soi^ht compensation of this proceeding. It was held that since the 
assault and the consequent fall from the motorcycle were directly 
caused by an event to which applicant by reason of his employment 
was specially exposed in excess of the risk of the commonalty, they 
constituted injuries which arose out of and were proximately caused 
by his employment. But since the evidence failed to show that the 
ensuing disability was proximately caused by anything which occurred 
on the occasion in question, applicant was denied compensation. 



No. 10001— July 21, 1921. 



PeoxiuATE Cause of Disability — .\gob-vvation of Pbeexisting Hebkia — 
DiBABU.iTr Apportioned Between Peeexistinq Condition anu Strain bt Award 
OP JIedical Tbeatment Without Disaoility Indemsity, 

From a written stipulation of facts filed herein by the parties hereto 
it appeared that applicant suffered symptoms of disability due to 
hernia when he was subjected to a strain while cranking a tractor 
in the course of his employment by defendant at "Woodlake on June 12, 
1921; that the hernia preexisted this strain without symptoms prevent- 
ing applicant from working and that it was so a^ravated by the strain 
as to become totally disabling. The Commission found that the dis- 
ability which followed the strain should be apportioned between that 
injury and the preexisting condition as causes and held that applicant 
would be compensated in the proper proportion by an award of medical, 
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surgical and hospital treatment to cure and relieve him from the effects 

of the hernia without indemnity for the incidental disability. (See 
Jarvis vs. Donrtenwirth, 7 Cal. I. A. C. 65.) 



No. 9967— July 23, 1921. 



Statute of Limitations — New and Fiiethkb DiSABiLiTy— Potential Dis- 
ability Bbcominu Apparent Only on Attp.upt to Work — New and Pubthek 
Disability Abihes at the Time of Sucii Attempt. 

H. L. Phillips, attorney, for Defendants. 
On June 23, 1920, the applicant was thrown and suffered a marked 
blow on the right elbow while working for defendant as sawyer at 
Portola. On September 17 he began work in a superintending capacity, 
not involving use of the arm which was stiff and painful. On termina- 
tion of this employment, about a month later, he engaged in practically 
no physical activity until February, 1921, when he began active work 
in a mill or box factory, and after a few days experienced a pronounced 
disability due to the original injury to the elbow. He filed application 
for compensation on June 20, 1921, It was h-eld that since any incapac- 
ity in the arm before commencement of active work was quiescent and 
potential and would appear only as a result of active use, the affirmative 
change in the physical condition after the undertaking of active work 
was the event which constituted a new and further disability; since 
application for compensation on account thereof was filed within six 
months after such event, the issue of the statute of limitations was 
decided in applicant's favor. 



L. A. No. 1551— July 26, 1921. 
J. a BOGGS. Applicant, va. LEONAKDT AND PECK, a 

LONDON QUABANTEE AND ACCIDENT COMPANY, a cobpobation. 
Defendant). 

[1] Sououa AND Wilful Misconduct of Employing Copabtnebship— No 
Wilfulness of a Pabtkeb— Action of Partnership's Manaqinb Representa- 
tive Not Imputed to Partners— No Misconduct Under Section 6 (4) (6). 

[2] Serious and Wilful Misconduct of Employee — Nbqi.icencb Without 
Fool HARDINESS — No Misconduct. 

Leroy M. Edwards and 0. E. Satiinger, attocneys, for Defendants 

Leonardt and Peck. 

Cecil Anderson, attorney, for Defendant London Guarantee and 

Accident Company, 

On November 19, 1920, the applicant suffered an injury to his right 

hip when he fell down the elevator shaft in a building in course of 

oonstruetioD by defendant copartnership at Los Angeles. He was 
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employed by defendants as carpenter and at the time of the injury was 
acting in the capacity of subforeman, having charge of the removal of 
forms which had been installed incidentally to the performance of the 
concrete work in the building. The employers were familiar with the 
Industrial Accident Commission's safety requirements as to the guard- 
ing of the elevator shaft and, in an endeavor to comply therewith, had 
caused such guards to be installed. In the process of tearing away the 
concrete forms, these guards were temporarily removed and, through 
lack of prompt attendance on the part of the employers' superintendent 
of construction, some delay was experienced in their replacement. It 
did not appear that such delay was known to or in any way brought to 
the attention of either of the employing copartners. The injury hap- 
pened by reason of the employee's lack of care in endeavoring to step 
across a comer of the elevator shaft, but there was nothing in his 
conduct savoring of the foolhardy or indicating that he had cast aside 
all caution or attention to his own safety or welfare. It was held that 
[1] the fault on the part of defendants' managing representative could 
not be imputed to them and that, since their conduct lacked any element 
of the wilful, they were not guilty of serious and wilful misconduct 
within the meaning of the Workmen's Compensation Act, and that 
[2] the applicant's lack of good judgment or such proper care as after 
the event would be deemed as requisite to his own safety did not con- 
stitute such misconduct on his own part. He accordingly was awarded 
normal compensation. 



L. A. No. 1517— July 26', 1921. 
MARY G. CORONA, dppiicant, vb. G. A. DENNISON and C. P. INGEKSON, 

UNOER THt COPAKTNEB NAME OF THK 

MARYr,AND CASUALTTY COMPANY, A 

Empixitino Partnebs' Sebioub and Wu,ful MiscoNDUPT— Unquaeded Ma- 
chine Opebath) by Pabtnebs' Fobeuan in VioUTioN OF Couuission's Safitt 
Obdeb — No Knowledoe by Partners of Such Obdeb ob Its Violation — No 

Misconduct. 

W. p. Butcher, attorney, for Applicant. 

Thompson and Robertson, attorneys, for Defendants G. A. Den- 

nison and C. F, Ingerson. 
E. F. Kraemer, attorney, for Defendant Maryland Casualty Com- 
pany. 
On February 23, 1921, the applicant suffered an injury to her hand 
when it was caught in a mangle at which she was working in the 
employment of defendants as laundry mangle operator at Oak Park. 
The evidence showed that the injury was caused by reason of the 
absence of a guard specified by certain safety orders of the Industrial 
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Accident Commission, but also that such orders had never been served 
upon the employers and that they had no knowledge of them; that 
they had assigned to a foreman the entire management of details of 
the operation of the laundry and had never inspected the mangle after 
it had arrived at the laundry in a dismantled state for installation, 
and that the violation of such orders had not been called to their 
attention by any inapectiou of the laundry on behalf of the Commission 
or otherwise, and that they did not intend or know of such violation. 
It was held that under these cireumstanees the employers were not 
guilty of serious and wilful misconduct within the meaning of the 
Workmen's Compensation Act. Applicant was accordingly awarded 
normal compensation only. 

L. A. No. 1149— July 26, 1921. 

T. B. COWAN, Applicant, vs. GBORGK J. P. FORD, Delendant. 

Decided October 15, 1920, and not reported. 

(02 Cal. Dec. 125.) 

Civil No. .Se28. Second Apiwllate Pistrict, Division One. -Tuly 15, 1921. 



Ml Wobkmen'9 Compensation Aci^I.ettinq of Hodses fob Hire— Repair 
Work — Casual EImpi^ymknt.— Where an individual invests his money in a 
liouw or houapB which as owner he lets for profit, and at irregular times when 
demanded baa labor performed in the repair thereof, he is not engaged in the prosecu- 
tion of a. trade or business within the meaning of the Workmen's Compensation Act 
and upon which a charge as compensation for injur; sustained by au employe? 
casually engaged in doing such work can be imposed. 

Petition for writ of certiorari to review an order of the ludustrial Accident 
ConunisBitm awarding compensation. Award annuUed. 

For Petitioner— Gwi/ B. Pratt. 

For RespondcBtB — A. E. Gravpner. 

GertioTati to review an award made to T. B. Cowan by the Industrial Accident 
CoDunisBion pursuant to the provisions of the Workmen's Compensation Act of 1917 
(Stats. 1917, p. 831). 

Petitioner owned several storerooms and flats which he kept in repair and let to 
tenants. Other than this, he was engaged in no business, trade or occupation. He 
employed Cowan at $3.50 per day to do the work required in hanging paper and 
tinting the waits of the rooms in one of the flats. White so engaged his attention 
was directed to a leaky loitet in the building, which petitioner told him to repair, and 
while so engaged in the repair thereof he sustained injuries for which the award of 
compensation was made. 

The particular finding attacked is as follows : "T, B. Cowan, applicant, while 
employed at interior rep.iir on April 2H, 1920, at Los Angeles. California, by defendant 
George J. P. Ford, said employment not being casual and being in the course of the 
employer's business, and the parties beins then subject to the provisions of the 
Workmen's Compensation, Insurance and Safety Act of 1!>]7, sustained injury 
occurring in the course of and arising out of his employment, as follows: He felt 
down a stairwdy, sustaining injury to the back and hips." 

Petitioner's contention is that the lyork was both casual and not in ttic course of 
trade, business, profession, or occupation of Cowan's employer. In our opinion this 
contention must be sustained. Section S of the act excludes from its operation 
persons whose employment is both casual and not in the course of the trade, 
business or occupatiim of the employer. Subdivision <c) of the section provides that 
"the term 'casual' as used in this section shall be taken to refer only to employments 
where the wort contemplated is to tie completed in not exceeding ten working days." 
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It also provides that "the phrase 'course of trade, business, profession or occupation 
of bis employer' ahatl he taken to include alt services tending toward the preservation, 
maiotenance or operation of the business, business premises or business property of 
the employer;" and that "the words 'trade, business, profession or occupation of hia 
employer' shall he taken to include any undertaking actually engaged in by him with 
some degree of regularity." 

It appears that, in response to a question as to how long he had been working on 
the job for wbicb he was employed, Cowan said : "Well, I had been woAing on that 
house pcrhapi a couple of weeks." And again, replying to the question : "And you 
bad been working ou that particulnr bouse bow long?" be answered; "Some two or 
three weeks ; I couldn't hardly tell unless 1 had brought my books." And to the 
question, "You testilied that you had been on this particular job where you were 
injured between two and three weeks?" he answered, "Yes, sir." On eross-eiamina- 
tion, in response to the inquiry as to how many days he worked, he replied ; "I can 
not tell you." Whereupon be was asked: "Was it less than ten days'j" to which he 
replied : "Maylie it was not ten days, but It was right in there; I won't say positive." 
In our opinion, since it appears the employment was not for any definite time {Blood 
vs. IndvHrial Accident Comniittiaa, 30 Cal. App. 274), this testimony ie insufficient 
to establish the fact that the work which the applicant was engaged to perform was 
Dot to be completed in a period of time less than ten working days. His testimmy 
upon the subject was not only vague, indelinite and uncertain, but he himself 
erpresses grave doubt upon the question as to whether his employment was other 
than casual, as defined by the act. On the contrary, if the burden of showing the 
employment was casual devolved upon the employer, hia testimony is positive to the 
effect that the employment contemplated the completion of the work within ten daya 
and that in its performance Cowan worked less than ten daya thereon. 

The question whether tlie making of repairs necetmary and incidental to the upkeep 
of a building or buildings which the owner let« for hire constitutes a business within 
the meaning of the statute was before this imutI in the cukb of Lausicr vs. Indiigtnal 
Accident Pnmmutgioa 18,1 I'ac p 870 wherein it was siid The mere owning and 
rentmg of a house or houses by an indmdual for purposes of Investment, conceding 
that such owner has no particular or principal busineas does not come within the 
purview of the act as amended in 1917 As in that case the petitioner herein bad 
no business other tban renting the building for profit |1] Upon the authority 
thereof we can but repeat that where an individual invests his money in a house or 
houses which as owner he lets for prolit and at irregular times when demanded has 
labor performed iu the repair thereof he is not engaged in the prosecution of a trade 
or business within the meaning of the act and upon which a charge as compensation 
for injury sustained by an emptojee casually engaged in doing such work can t>e 
imposed (Milter d I vx Incorporaliil is Indiialnal ic^dcnt Commission, 178 
Pac %0) 

The award is annulled. 



No. 7885— July 26, 1921. 
HARRIET? BAI-DWIN anu HARRIBJl' BALDWIN, as 

TBU8TEB OF VIRGINIA BALDWIN. A MINOR, Appticanti. va. PACIFIC 
MARINE AND CONSTRUCTION COMPANY, a Cobpobation. and 
FEDERAL MUTUAL LIABILITY INSURANCE COMPANY, t 
TioN, DefeadanU. 

Decided October 1, 1920, and not reported. 
(02 Cal. Dec. 125.) 
S. F. No. 9606. In Bank. July 36. 1921. 
FEDERAL MUTUAL LIABILITY INSURANCE COMPANY (.* 

PetHioner vs. INDUSTRIAL ACCIDENT COMMISSION OF THE STATE 
OF CALIFORNIA, HARRIET BALDWIN ano HARRIET BALDWIN, Aa 

OUABDIAN AD UTEM AND TRUSTEE OF VIBOINIA BALDWIN (a MINOIl), RcSfOnd- 

[11 Wobkmbn'h Compensation — Sijppobt op Dependent — Determination op 
Amount Annually Devoted bt Deceased Employee.— In determining the annual 



glc 



INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 179 

amouDt devoted by a deceased employee to the support of bis dependeot mother, tbe 
amount of the general family eii|>ense paid by tlie decedent should be diminished by 
deducting the fair proportion thereof thit went to the support of the decedent and 
to others in the family who were not dependent upon him. Everything should be 
excluded therefrom except the amount of iiis contributions that was devoted to the 
support of the dependent. 

Application for writ to review an award of the Industrial Accident Commission 
awarding damages for death. Award annulled. 

For Petitioner — Cooley <t LaoKntund. 

For Bespondents — A. E. Qravpner. 

This is a proceeding to review an award in favor of Harriet Baldwin for the 
sum of »3,654.90, made on September 3, 1920, on account of the death of her son, 
Charles Frederick Baldwin, which occurred or. January 23, 1920, from an injury to 
him arising out of and in the course of his employment. The Pacific Marine and 
Construction Company was the employer and the petitioner was tbe insurance 
carrier of the employer. It was substituted for the employer and the award is 
against it as such carrier. 

The Commission found that the decedent left surviving him his mother, Harriet 
Bnldwin, and that she was partially dependent upon him for support; that the 
annual amount devoted by him to the support of his mother was $1,218.30, and that 
tbe death benefit was $3,954.90. 

The award waa made under the Workmen's Compensation, Insurance and Safety 
Act as revised and amended in 1917. It provides that in a case where an injury 
causes death to an employee and such employee leaves one or more persons partially 
dependent upon him for support, the said dependents shall be allowed jlOO for 
funeral expenses and "in addition thereto a death benefit which shall amount to 
three times the annual amount devoted b\ tbe deceased to the support of the person 
or persons so partially dependent." '[Sec 1 snbd 3 par (c), cl. (2), Stats. 1917, 
p. 840.1 The findings further show that for the year preceding his death the 
decedent was living with his mother, his Mster Virgmia and his brother Gordon, as 
members of the same family and household and boarded and lodged with them ; 
that at the time of his death he was eighteen years of age and his brother Gordon 
was twenty years of age; that during that year be contributed to the support of his 
mother the sum of (1,218.30 as aforesaid, and that this included the expenses oE his 
own board and lodging and $30 for his own clothing. It will be observed that the 
Commission made no deduction tor the expense of his clothing, board and lodging. 
Its theory was that the language of the act autboriaes an allowance in such cases 
not only tor the amount devoted to the support of the person who is partially 
dependent upon the minor child, but also tor the amount which such minor child 
contributes to the dependent person to be applied to his own support. The argument 
in support of tliis theory appears to be that the mother is primarily chargeable with 
the support of her minor children and that a contribution which one of those minor 
lAildren makes to the support of himself and the mother is, in the contemplation ot 
the law, money devoted to the support of the mother, as the statute expresses it. 
We can see no reason tor such a construction of the statute. The language is plain 
and it limits the measure ot the amount of the award "to the annual amount devoted 
by the deceased to the support of the person or persons so partially dependent". 
Money which goes to the support ot the deceased himself is, of course, not devoted 
to the support of any other person. The award is not made to tbe mother because 
ot the fact that she is primarily responsible for the support of the minor childreu. 
The purpose ot the act is to provide a compensation to the dependent person for the 
loss such person will sustain because of the death of the decedent, necessarily a loss 
subsequent to the death and not a loss of anything acquired tiefore death. This loss. 
by the words of the act, is to be meBsured by the money previously devoted by the 
decedent to the support of the dependent. This implies that tbe loss to be com- 
pensated for does not include loss of the society, love or affection of the decedent, but 
that it is to be confined to the loss ot support from the decedent. There could be no 
loss ot the latter character after such death, on account of the money previously 
devoted to providing clothing, board and lodging for the decedent himself and 
supplied by the decedent to the general family chest. f1] It follows that in determin- 
ing the annual amount devoted to the support of the dependent mother, the amount 
of tbe general family eipeuse paid by the decedent should be diminished by deducting 
the fair proportion thereof that went to the support of the decedent and to others 
in the family who were not dependent upon him. Everything should be excluded 
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thprpfrom except the amount of his contriliutionK that was devoted to the support oC 
the depeodoDt. The commiasion apiiears to have b^eii induced to adopt its theory on 
the authority of thp derision in la re Uove, 22:< Mass. 187, which holds to a similar 
theory of compensation nnder the Massacliasetts Compensation Act. There is, how- 
ever, a marked difference between the tauguage of that act and the language of the 
Htfttute of California on the subject and it is precisely thia dLffereDce which caused 
the decision in Massachusetts. The Massachusetts act makes the measnre of the 
pompensalion dependent upon "the amount Mntributed by the employee to such 
partial depeudcDts". The Massachusetts court construed this to mean all amouatB 
coatribufed by the deceased to the dependent, rei^rdlesB of the purpose to which it 
was applied, and thereupon it concluded that where the deceased was a miuoi and 
the dependent person was his parent with whom Ihp deceased lived, the amount of 
his contribution goine to the support of the deceased himself was not to be a 
deduction from the total contribution to the depeudents. This was a fairly logical 
conclusion from the lauguaf;^ of the Massachusetts act, but it can not be taken ns 
authority for the conclusion that the California act has the same effect. The 
language of our law, in cases of partial dependency, points to exactly the opposite 
conclusion and limits the measure of the award to three limes the annual amount 
devoled to the support of the dependent. This, of course, could not include any 
amount devoted to the support of some other person, or to the support of the decedent 
himself while living with the dependent as a member of the family. 

The award is annulled and the commission is directed to proceed to an award in 
conformity with tile views expressed in this opinion. 

SHAW, J. 

We concur: 

srx>ANE, J. 

SHURTLBt'F, J. 
r,AWLOE. J. 
ANGBLLOTTI, C. J. 
I.ENNON, J. 



No. 10034— July 27, 1921. 

firo. .7. ZRHENDER, JR., Applicant, vs. W. C. DAVIS anp THE FIDELITY 

AND CASUALTY COMPANY OF NEW YORK, DefendanU. 

{11 Identity of EHPLOTta — Garage Owner Fubnishing Mbchanio as Dbiver 
FOB Ambulance— Ambulance Expense Ciiaboed to Hospital amd Paid bi 
Patient — Daivnt EMPi.orED bt Gabage Owneb. 

[2] Abising Out of Empijiyme.nt — 6cabi.et Feveb Contbacth) bt Ambolancb 

DBIV EB— SPECI a L EXPOSUBE — OOHPGNS ABLE. 

The applicant was employed as automobile mechanic in defendant s 
garage at San Mateo, In this garage an ambulance belonging to Red 
Cross Hospital was housed for a certain monthly rental. In addition 
to caring for the ambulance the defendant furnished a driver and, 
when necessary, an attendant therefor, and for such service received 
one-half of the gross receipts from calls. The entire ambulance charge 
waa paid by the patient to the hospital. On April 28, 1921, the defend- 
ant, in response to a call for the ambulance, directed applicant to take 
the same and transport a scarlet fever patient from San Mateo to San 
Francisco. In the course of the trip the applicant came into close 
contact with the patient on several occasions. On May 3 he became 
ill with scarlet fever which the medical evidence showed could have 
been contracted by reason of such contact with the patient. It was 
held that [1] at the time of the injury the applicant was working in 
the employment of defendant alone, to the exclusion of the hospit*' 
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and the patient, and that [2] by reason of his eraployment the appli- 
cant was subjected to a special exposure, in excess of that of the com- 
monalty, to the risk of contracting the disease, and that his illness 
constituted an injury which arose out of and was proximately caused 
by the employment and was compensable. 



No. 9619— July 29, 1921. 
K. CALUWELU Applicant, vs. RECLAMATION DISTRICT No. 551, Defendant. 

[1] JuBisDiciioN.— Rbclamatiob DisTBiCT or Califobnia an Ehpi-oyeb 
WITHIN Pbovisions op Section 7 of Workmen's Compensation act — ^Notwith- 
standing any difficulties which may be experienced by a reclamation distriet of this 
state in procuring funds with which to pay an award of this CommlsBloD, such 
reclamation districts are included amooK the bodies Hpecified by Hection 7 of the 
Workmen's Compensation Act aa those covered by the tenn "employers" witiiin 
the meaning of the act. 

[2] Euplotee'b Sebious aku Wilful Misconpuot — Contbibutoby Negli- 
gence — Mebe Carlessness OB Poor Jcdoment not Sufficient to Constitute 
aucH MlscoNPUCT.^Where au injury occurred by reason of careleBsness or poor 
judgment but without the violation of any statute or safety rule or any conscious 
or delilierate disregard of prudence, it was held that any failure of the employee to 
obspri'e such practices as would have prevented the injur}' did not exceed the limils 
of ordinary contributory negligence which is not a defense under the Workmen's 
Compeosation Act and did not amount to serious and wilful misconduct. 

|3) Arihino Out of EMPi.oyMENT — "Apdep Pebil" — Injury Comfensabij; 
Notwitii STANDI He Abbvhftion of Unnbcessart Risk.— Where an employee 
perrorms permitted tasks in a manner which is negligent or by which he volun- 
tarily assumes an unnecessary risk, he does not thereby take himself without the 
scope of his employment. 

Frank E. McGuire, attorney, for Applicant. 

Devlin and Devlin, attorneys, for Defendant. 
The facts are stated in the following opinion which was rendered 
with the findings and award. 
Bebearinq denied. 

OPINION. 

B. Caldwell, the applicant in this case, was employed by Reclamation 
Distriet No. 551 as a powderman. In the course of certain dredging 
done in the erection of a levee, it was necessary for the dredger crew 
to have some hardpan blasted out with explosives before dredging 
operations could be successfully completed. Mr. Caldwell, who had 
previous experience as a powderman, was selected to superintend 
the blasting, and the details of the work were left to hij^own discretion. 
The evidence shows that it was his custom to load and fire plots of 
ground, firing about thirty-five holes at a time in five rows of seven 
holes each, the holes being approximately ten feet apart each way. On 
account of the wetness of the soil, Mr. Caldwell determined that it 
was necessary to "spring" and load each hole as it was drilled instead 
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of loading all the holes together after drilling. By "springing" a 
hole, is meant the discharge of a single stick or half stick of dynamite 
in the bottom of the hole, to enlarge a pocket to receive the full charge 
of powder. 

Mr. Caldwell had been pursuing this course for some months without 
harmful results. On the morning of November 24, 1920, he was, how- 
ever, seriously injured by an explosion, which injured several of the 
men working under him as well. It appears that at the time of the 
explosion, sixteen holes in the first three rows had been sprung and 
loaded. The second hole in the fourth row was just being sprung, 
Mr. Caldwell was about eight feet away and happened to be standing 
over a loaded hole in the first row without noticing it. A workman, 
Kennedy, was completing the loading of the last hole in the second row, 
being about the same distance from the hole which was being sprung. 
A third man was about 150 feet away in another direction, manipu- 
lating the electrical apparatus to spring the hole. At the moment of 
discharge apparently all the loaded holes were discharged together, 
although not yet connected up for firing, causing the injuries sustained 
by the men. 

Liability for compensation is resisted by the employer, Reclamation 
District No. 551, upon the following principal grounds: 

1, That said defendant, being a reclamation district, is nut subject to 
the provisions of the "Workmen's Compensation Act. 

2, That applicant Caldwell was guilty of serious and wilful mis- 
conduct. 

3, That the injury did not arise out of the .employment, for the reason 
that it was due to a risk negligently and unnecessarily added by Mr. 
Caldwell, and which his contract of employment did not contemplate. 

Taking up these issues in order, we are of the opinion that an award 
may in a proper ease be entered by this Commission against a reclama- 
tion district for injuries sustained by its employees. It is true that 
the Supreme Court of California in the case of Reclamation Disiricl 
No. 900 vs. Industrial Accident Commisswn, 175 Cal. 559, held to the 
contrar;^-. Since that decision, however, the Workmen's Compensation 
Act has been amended with the express purpose of including reclama- 
tion districts, and we think that the language of the act as it now stands 
is broad enough to accomplish that purpose. The manifest intention 
of the legislatsre of the State of California is to bind the state and all 
political and governmental subdivisions and agencies to the same 
obligations toward -their injured employees as are imposed upon private 
employers. It would be difficult to supply any broader language to 
accomplish this purpose. In view of the manifest intention of the 
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legislature, we believe that a reclamation district should not be allowed 
to escape any just obligation otherwise owing its employees, merely 
because of peculiarities in its organization or nature. The people of 
the State of California no more intend to deprive workmen employed 
by reclamation districts of the protection of our beneficent statute 
than they intend to deprive any other public employees of the protec- 
tion of such statute. If payment of award in favor of applicant be 
resisted in this case and difficulties are encountered in collecting it 
against the reclamation district, such difficulties must be taken up 
before the courts of the state in appropriate proceedings for enforce- 
ment of our award, and can not militate at the present time against 
its entry. 

Similarly, we are of the opinion that the injury in this ease was not 
due to the serious and wilful miscGnduet of the claimant. It seems 
clear that it was due to his negligence. The cause of the explosion is 
conceded to be that of transmitted firing, t. e., the force of the detonation 
of the single stick of dynamite in the hole being sprung in some way by 
concussion caused the other charges to explode in the holes which had 
been loaded. It is satisfactorily established that a prudent powderman 
would not spring a hole within ten feet of a loaded hole, nor would 
lie stand in the vicinity of other loaded holes when springing one. 
Nevertheless, this showing is insufficient to make out serious and wilful 
misconduct. Contributory negligence as such is not a defense under 
tile Workmen's Compensation Aet, and the partial bar of serious and 
wilful misconduct must not be given such construction as to restore 
tiie common law defense of contributory negligence. Wilful misconduct 
is something different. In the present case it is not shown that Mr. 
Caldwell was guilty of violating any statute of the State of California, 
safety rnle or regulation of this Commission, or instruction or order 
of his employer in using the method of blasting which he employed. 
Furthermore, he seems not to have bsen fully acquainted with the risk 
which he was undergoing. He had used this method for some months 
without serious results. He had heard of a method of exploding 
dynamite charges by transmitted firing, i. e., in which an explosion of 
one hole by itself explodes others, hut understood the limit of efEeetive 
use of such transmitted firing to be with holes a foot and a half apart, 
which limit of efl^ective use is sustained by defendant's expert testimony. 
He had never known of holes being exploded by transmitted iiring at 
a distance of ten feet in soil of the kind here encountered, nor has any 
testimony been produced to show that explosions have occurred in the 
past at such distance. It would therefore seem that his actions do not 
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exceed the limits of ordinary contributory negiigence and are not within 
the prohibitions of the Workmen's Compensation Act. 

Similarly, upon the third defense, we find in favor of applicant. The 
injury clearly arose out of the employment in that the danger of being 
injured by a powder explosion is a natural incident to the employment 
of a powderman in blasting. The injury occurred in the course of his 
employment for the reason that it occurred while he was performing 
his regular duties. The fact that it may have been due to his contribu- 
tory negligence does not take it out of the course of his employment. 
While some decisions have recognized a so-called "added peril" doctrine 
by which an employee voluntarily assuming an unnecessary risk is 
held to take himself outside the course of his employment, this doctrine 
has never been recognized in this state, and can not be to the extent 
here contended, as by so doing it would violate the provision of section 
21 of article XX of the State Constitution, authorizing the abolition 
of the defense of contributory negligence. The eases cited by defendant, 
upon close inspection, will be found limited in the main to situations 
where the employee arrogated to himself the performance of tasks 
which he was not employed to perform, and do not include the perform- 
ance of permitted tasks in a negligent manner. 
For these reasons we find in favor of applicant. 

A. J. PiLLSBURY, 

A, H, Naptzqer, 

Gornmissioners. 
Rehear ma denied. 
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[1 1 Workmen's Compensation Act — Death or Automobile Dbivek — Ab- 
sence OF IHre<t Proof of Death— Infebenie. — Where circumatancps attemlinR 
the deHCh of an employee, who had been drivins ad automobile truck, abowed that 
his body was found on the pavement elosp to the place where his automobile had 
stopped and within the line of a trail made by the risht-hand wheels of the tniek. 
that the bones and oritins in his fcody were broken and punctured, and that the 
Inick had lf(t marits on the pavement showing an erratic moveoient thereof, it 
raisht be le^itimatelj' inferred therefrom, in the absence of any other plausible or 
probable explanation, that the accident arose from some of the natural contingencies 
attendant upon the drivine and operation of the truck. 
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[Z] Id.— Cebtioeari — Award fob Death or Autohobilb Dhiveb— Cause of 
Death — Finding — Bvidcnce. — Id this procepdiog to review an award of the ioduB- 
trial accident commission for the death of an employee whose body wds tounil on a 
street paveDieiit close to the plac? wli^re an automobile truek, which he had beeD 
driviOK, had stopped, it is held the findinp; of the commissioD that the deceised was 
crushed to de«th by licing run over hy the truek can Dot be disturbed. 

[3] lu. — Source of Injuky — Bubden of Proof — ^Absence of Presumption.— 
The burden in upoD sd applicant for compensation to show that the injury arosL' 
out of as well aa in the eourse of the employment ; and there ia do presumption that 
because au injury occurred in the course of the employment it arose out of or 
because of that employment. 

|4] Id. — Tbuck-Uhivbh Suffebino Fbom Heart Disease — Heart Attack 
Brought on by Exestion or Excitement— Recovery. — If an employe*, who was 
aufferine from heart disease, was rendered incapable of driving his truck because of 
a heart attack brought on by eiertion or sudden shock or excitement incident to his 
employment on the highwaj, recovery may tie had. 

[5] lo.— Disability Due to Idiofatiiic or Subjective L'ondition^Psoxi- 
MATE Cause of Injury. — Where the proximate and immediate cauae of the injury 
to an employee is from disability arising solely from an idiopathic or subjective 
conditioD. recovery by the employee caD Dot be had, though the injury cleirly occurs 
in the course of employment. 

[61 Id. — Condition of Health of Employee — Incident of Employment. — 
The mere fact that an employee's state of health is such as to expose him to greater 
risks in performing his duties, or to at times incapacitate bim from safeguarding 
himself from dangers incident thereto, ilo not render such dangers and risks any 
leas Incident to the emploj'ment than if the employee werp better able to meet them 
in safety. 

[7] lo. — Existence of Two Katiokal Conclusions — Adoption of One Fol- 
lowed BY Commission. — 'Where two rational conclusions can be fairly drawn 
from the evidence, one sustaining and the other opposing the right to compensation, 
the conclusion adopted by the commission is beyond the scope of review by the courts. 

[8] Id.— Finding of Ultimate Fact— Eifkct of Another Finding Upon. — 
Where the commission finds as an ultimate fact that an injury occurred "in Ihe 
course of and arising out of the employment", such finding can not be disturbed by 
another finding that "In some unexplained manner, which, however, was probably 
not connected with any heart or other subjeitive ailment, be was caused to be 
thrown or to fall". 

Application for writ of cerHorari to review an order of the Industrial Accident 
Commission awarding compensation for injuries. Award affirmed. 

For Petitioners — Redmair rf Alexander. 

For Respondents — A. B. Qtavpner, Warren H. PiUabarp. 

This is an industrial accident case in which the petitioners are seeking to aet 
aside an award of the Industrial Accident Commission on the ground of iDsufficiency 
of the evidence to sustain a finding that the injury arose from the alleged employment. 

One Tylee W. Ellsworth, who was an autotruck driver in the employment of the 
petitioner, George L. Ea&tman Company, a corporation, was found dead at the 
intersection of Hollywood boulevard and Camino Real in the city of Los .^nseles. 
His truck was standing at the curb of the latter street with one of the front wheels 
on the parking between the curb and the sidewalk. 

No one witnessed the casualty resulting in his death. Enough can be deduced 
from the surrounding facts to clearly justify the conclusion th'it the deceaseil fell 
from his driver's seat and was run over by the right hind wheel of the truck. The 
course of the machine was plainly marked by the track of the tires for some distance 
back on Hollywood boulevani in the direction from which it bad come. 

The decedent Ellsworth driving the truck, in the course of his employment, bad 
approached the place of the accident from the west on the right-hand side of the 
roadway. There was a slight upgrade in the direction he was driving, and his 
truck was loaded with decomposed granite, or gravel. At a point opposite the inter- 
section of Martel street, which connects from the south with Hollywood boulevard, 
the truck had suddenly swerved to the left in a sharp curve, or at an angle of about 
45 degrees, and had crossed (o the opposite or northerly curb of the boulevard, 
where the left front wheel came in contact with the curb. The truck then pro- 
ceeded easterly against the curb for a short distance and thea turned slightly out 
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into the boulevard and continued easterly several yards until it reacbed nearly the 
center of the intersection of Hollywood boulevard with Camino Palmero, which 
latter street conoects with the boulevard from the north. Here the truck made 
another abrupt curve to the left until it came to a stop at the place where found 
standiUE on the weal liue of Palmero atreet some fifteen to twenty-five feet north of 
its intersectioB with Hollywood boulevard. 

The dead body of Ellsworth was found at that point where this sudden turn of 
the machine into Palmero street began and within the line oE the trail made by the 
right-hand wheels of the truck. 

The body was found face down, wilh the head to the southeast outside the wheel 
marks. The l)a<4 was broken, the neck was broken, the ribs were all broken on both 
sides, the collar bones on both sides were broken, the riicbt arm was brokea, the liver 
was mpturedi the lungs punctured, the pericardium was punctured, the face had 
abrasions of the skin. 

ITpoD the facts stated and under the authority of numerous decisions, if the 
claim rested upon this evidence alone, it could not be doubted that there was justi- 
fication in the evidence for the findings of the commission that "Tylee W. Ellsworth 
while employed as a truck driver on June 10, 1919, at Hollywood, California, by 
defendant Geoi^e L. Eastman Company . . . sustained injury occurring in the 
course of and arising out of his employment", and that "in some nuexplained 
manner he was caused to be thrown, or to fail from the seat of the trnck he was 
driving and crushed to death under the wheels of the tmck". (1] Certainly, in the 
absence of any other plausible or probable explanation, it might l^ltlmately be 
inferred from all the circumstances given that the accident arose from some of the 
natural contingencies attendant upon the driving and operation of the truck. {West- 
(-rn drain etc. Co. vs. PiUgiury. 173 Cal. 13R; Robinson vs. Western Slatei Oai d 
Elec. Co., 31 Cal. Dec. 64 ; Pacifio Portland Cement Co. vs. /ndtulnol Ace. Comm., 
S. F. No. Ol.'^a (writ of review denied) ; Rttenberg vs. Ind. Ace. Comm., S. F. No. 
9260 (writ of review denied) ; SparU Milling Co. vs. Ind. Ace. Comm., 293 111. 350. 
127 N. B. 737; Myera vs. Mieh. Gent. B. Co., 199 Mich. 134, 165 N. W. 703; 
Hcileman Bremnn Co. vs. Shaw, 161 Wis. 443, 154 N. W. 631.) In the industrial 
accident eases above cited in which writs of review were denied by this court, 
employees were found dead with no witnesses to the accident, but there were 
traumatic injuries Inferenttally attributable to the employment, with no proof of other 
cause of death. 

The autopsy in this case, however, disclosed that, while the decedent had been 
in apparently good health, and neither he nor his family or employers had any 
knowledge or premonition to the contrary, he was afflicted with a chronic myocarditis, 
a disease of the heart of long standing, and which the physicians stated was a con- 
dition which, whi[4 the subject might not know there was anything wrong wilh 
him, might at any time cause him to faint or cause sudden death. 

While the evidence discloses that on this particular morning of the accident tl>e 
decedent was in apparently vigorous health and in good spirits, and there is an 
entire absence of direct evidence of any effects from heart trouble, the petitioners 
insist that an attack of heart failure aPTords the only rational or plausible explanation 
for the loss of control of the truck and (he falling from the driver's seat by the 
decedent. Even so, this inference can not be carried so far as to discredit the 
Ending that the cause of death was from being run over and crushed by the truck. 

Here was an obvious, palpable traumatic cause of death. There is no doubt 
but that the injury was inflicted and that it was of a natore to cause immediate 
death. The mere possibility or even probability of the occurrence of an attack of 
heart failure can not defeat the conclusion readied by the commission that the 
truck caused the death, arising from the fact Chat the employee was alive and active 
a few minutes before the accident and that when found dead he had just been run 
over and crushed by a heavily loaded automobile (ruck. 

The evidence of the physicians is no doubt conclusive of the fact that Ellsworth 
had a diseased heart. Their opinions that he did or did not die from this afliction 
are of little value, for (hey are agreed that there was nothing divulged by the 
autopsy to indicate that death was from heart failure, and they are agreed that the 
injuries received from his being run over by the truck were such as would cause 
instant death. 

The witness. Dr. Wagner, whatever other possibilities he may have suggested, 
testified that be offered as his opinion at the autopsy that death was caused by a 
fracture of the cervical vertebree in an automobile accident. Dr. Southworth, 
assistant medical director of the Industrial Accident Ckimmission, answering a 
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hypothetical question giving the subjective conditions of tbe .disease of the heart, 
and the traumatic results of the injuries from the automobile, stated ; *'I would 
Bay that these findings (as to the automobile injuries) so tar overshadow the findings 
Id the heart as to the cause of death, that it would be a larger percentage in favor 
of (hose conditions as causing death." 

The only pretense of any basis tor tbe theory that the decedent either fainted 
or died from heart failure while on the truck is tbe fact that his chronic condition 
was such that he was liable to such an attack, and that there is no other satisfactory 
cause shown for the erratic movements of the decedent's truck and for his tailing 
therefrom. 

It was, moreover, a fair deduction from the evidence that the decedent was at 
least in physical control of the truck up to the moment he felt oS and attempting to 
guide it an its course. Both the surrounding conditions and the testimony of auto- 
mobile experts indicate that every turn of the car from the time it left its due 
course opposite Martel street until its final turn into Palmero street must have been 
caused by manipulation of the steering wheel and of the gas throttle. Each turn 
was against the course of gravity. It was uphill to the north curb of Hollywood 
boulevard, Tbe natural course of the car after running alongside the curb would 
have held it curbbound, Tbe turnout toward tbe center of the street was toward a 
higher point, and the final swerve into Palmero street indicated a sudden turn to 
the left and still uphill. It is, moreover, doubtful, had the driver been dead or 
Inanimate at the time he fell from (he truck at this final turn, if he would have 
fallen under the wheels. The driver's seat is well to the front of the machine on the 
right-hand side, and it is argued that the conditions were such that in falling inertly 
the body would have landed well without the trach of the wheels in this abrupt left- 
hand turn, and that it would only be by catching bold of the aide of the macMoe in 
falling one would be thrown beneath the wheels. 

Neither is there any evidence to justify a conclusion that death was the result of 
the fall itself. True, the decedent's neck was broken and there were some abrasions 
on his head and face, but the testimony shows that the machine ran over the body 
from about the waist to the neck, both collar bones being crushed, and this offers a 
much more probable eiplanation of the broken neck than would follow from the 
effects of the fall. 

[2] We are satisfied, therefore, that the finding of the commission that decedent 
was crushed to death by being run over by the truck can not be disturbed. 

This brings us to the debatable question on the appeal. What was the proximate 
cause of the death? The injuries from being run over by the truck were the imme- 
diate cause, but if, as claimed by petitioners, a fainting spell brought on by the 
condition of the heart, or any other subjective disability, not arising from the exi- 
gencies of decedent's employment as a truck driver, apparently or presumptively was 
the cause of his fall under the machine, can the award be maintained in the absence 
of evidence of some other effective cause arising from the employment? 

13] It must be conceded that the burden is upon the applicant for compensation 
to show that the injury arose out of as well as in the course of the employment ; 
and there is n 

employment. * 

It is quite evident Chat if decedent had not fallen from tbe truck he could not 
have been run over by it. and it is contended, on behalf of petitioners, that the fall 
is the proximate cause of the injury and must be shown to have some causal con- 
nection with the employment to justify competksation in this case. 

There is no direct evidence as to what caused the tall from the truck. But 
excluding the theory that it was caused by a heart attack, as we have already stated 
it may be reasonably inferred that the driver tost his balance or was thrown out by 
some casual or inadvertent jolt or jar incident to the traffic of the highway or the 
abrupt movement of the truck. There are only two theories of the cause of the 
erratic movements of the truck that would seem to support a legal inference. One 
is that on entering tbe intersection of Martel street, where the first sharp turn to 
the left was made, decedent thus suddenly diverted the course of his truck to avoid 
some vehicle coming into Hollywood boulevard from the south, and that after righting 
his ear after running into the curb on the north side of the boulevard, and starting 
to regain his position on the right side of the roadway he was confronted by 
another car from the east, and made the quick turn into Palmero street to avoid 
a collision and was thereby thrown out. The only evidence aside from the known 
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exigencies of automobile trnffii' to support such tlieory '3 the fact that st a point 
about opposite wbpre decedent was killed the fresh trncks of an automobile skidding 
under set brakes were discovered. 

It must be confessed, however, that the erratic moTement of the truck, and th» 
absence of any direct evidence of physicai conditions on the road to account for it, 
would strongly suggest the probability that the driver was suddenly incapacitated to 
iutellleently steel his truck, and that its irregular course and the consequent fall 
was at least contributed to by this condition o( the driver. 

Kven conceding this to be the cose, it does not necessarily follow that the accident 
can not be nttributed to the employment. If the disability, although arising from a 
chronic heart trouble, was brought on by any strain or excitement incident to the 
employment, the industrial liability still exists. Acceleration or agi-ravation of a pre- 
existing disease is an injury in the occupation causing such acceleration. {Fennah vs. 
llidland. etc. Ry., 4 B. W. C. C. 440; Peoria By. Terminal Co. vs. Industrial Board, 
279 III. 352, 110 N. E. 651; Bradbury on Work. Comp., 385; Elliott's Work. Comp. 
Act [7th ed.l, 9; FUhrt^a Case. 220 Mass. S81. 108 N, B. 361; In re Madden. 222 
Mass. 487, 111 N. E. 379 ; In re Brightman. 220 Mass. 17, 107 N. E. 527.) 14] It 
can hardly be doubted under this rule that if deceilent's incapacity to drive his 
truck was caused by a heart attack brought on by exertion or sodden shock or 
excitement incident to his employment on the highway, recovery could be had. 

[5] Where, however, the proximate and immediate cause of the injury Is from 
disability arising solely from an idiopathic or subjective condition, the weight of 
authority, including the decisions of this state, are against recovery, though the 
injury clearly occurs in the course of employment. {Brooker vs. Ind. Aco. Comtn., 
I7(i Cal. 275, citing I "aft Oorder vs. Packard Motor Car Co., 195 Mich. 588, 162 
N. W. lOT; Butler vs. Burton-on-Trent Cnion, 5 B. W. C. C. 355; Frith vs. 
LouUianian, 5 B. W. C. C, L. R. [1912], 2 K. B. Div, 155; Rodger vs. Paisley, 5 B. 
W. C. C. 547 ; Cotlins vs. BTOiiklyu etc. Co.. 171 App. Div. 381, 1S6 N. Y. Supp. 1»57; 
McCoy vs. ilich. Screw Co.. 180 Mich. 454. 147 N. W. 572 ; Klawin»ki vs. Lake Shore 
elo. Co., 185 Mich. WS, 152 N. W. 213.) 

It will be noticed in all of these cases the injury or death was the direct result of 
a fall induced by some subjective condition of the injured party and without any 
intervening or contributing cause connected with the employment. 

Thus in BrookCT vs. Ind. Ace. Contm., supra, the decedent was working on a 
scaffold 3S feet from the ground. lie fell and died from the result of the fall. He 
was subject to epileptic fits. It was held that the probable cause of the fall was 
an epileptic fit, and that this was tlie proximate cause of death. 

In the case before us it must be remembered that the cause of the fall, if accom* 
panied by a heart attack, was the result of such heart trouble, combined with the 
irregular movement of the truck in suddenly being turned from its course, and that 
the Immediate cause of death was not from the fall, but resulted from being run over 
by the truck. 

There is nothing to indicate that the heart attack would have proved fatal, or 
that it entirely incapacitated the driver, or that the fall produced serious injury, or 
that the decedent would not be alive at the present time, it it had not been for what- 
ek'cr combination of circumstances brought |^m under the wheels of the moving truck, 
the instrument of his employment, after falling or being thrown from his seat. 

A rase very closely in point sustRining respondent's rights in the premises is 
VarroU vs. What Cheer Stables Co., 38 It. I. 421, 96 At!. 20S. The facts are very 
closely parallel with the facts here. A hackdrivcr while engaged in his employment 
was presumed to have suffered an attack of dizziness or unconsciousness, induced by 
hernia, hardening of the arteries and Bright's disease. There was evidence tending 
to show that his liorses, being thus out of control, ran against the curbstone and the 
driver was thrown out and injured. The court held that the evidence did not show 
that the fall was caused solely by the workman's diseased condition, but was con- 
tributed to by the subsequent movements of the vehicle running into the curb, and 
that the accident was one arising out of the employment. Such was the precise 
condition here. Mr. Justice , Shaw, in the opinion of this court in Brooker vs. 
Ind. Ace. Comm., gupra, reviewing the case just cited, recognizes the distinction 
between that and the Brooker case which we have pointed out as applicable here. 
Although the unsafe movement of the team was apparently caused by the driver's 
illness, it was the subsequent lun'hing of the esb that at least contributed to the fall. 

The case of IVwts vs. Doicell. L-. R. (1905), 2 K. B. Div. 225, goes further in 
sustaining industrial accident liability in such cases than is warranted under tbe 
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decisions in tbis stat?, but ue quoto from t 
tinetion is made botnecn tbe immudiafe and i 
it with the employment. 

lu the case cited tiiu ducfased was si^izud witb an epileptic fit while staoding 
on a wooden Btage in a sliip clusf to the hatchway. By reason of the fit he fell 
into the hold and was injured by tbe fall. The court held that while the csuse ot the 
fall was the fit, that the cause of the injury was the fall that was incident to the 
employment over this open hatchway. In the case before us the alleged heart 
ti-ouble may have caused the driver to lose intelliRent control of the tnielt but this 
was not the immediate cause of the injury Juut only a contributing cause, and the 
reasoning of the court in the Wicks' case is peculiarly applicable to tbe conditions 

The court says: "Then did the aeeident arise out of the man's employment? 
When we get rid of the confusion caused by the fact that the fall was originally 
caused by the fit and the confusion involved In not dissociating the injury, and its 
actual physical cause from the more remote cause, that is to say, from the fit. the 
difficulty arising from the words "out of tbe employment' is removed. How does it 
come about in tbe present case that the accident arose out ot his employment? 
Because by the conditions of his employment the workman was bound to stand on 
the edge of what I may style a precipice, and if in that position he was seized with 
a fit he would almost necessirity fall over. If that is so, the accident was caused 
by his necessary proximity to the preciijice. for the fall was brought about by his 
necessity for his standing in that position. Upon tbe authorities I think the case iH 
clear ; an accident does not cease to be such because its remote cause was the 
idiopathic condition of the injured man ; we must dissociate that idiopathic condition 
from the other facts and remember that he was obliged to run the risk by the very 
nature of his employment, and that the dangerous fall was brought about by the 
conditions of that employment. I think, therefore, that the present case comes 
nithin the purview of the Workmen's ('orai)eusation Act, • • • 

"CozeDs-Hardy, Ta J. I agree, and have little to add. It seems plain to me on the 
authorities tliat wliat hap|)cned here was an 'accident.' It is also plain, and indeed 
is not contested, that thi' accident happened in the course of the employment; the 
only ditiiculty is whether it arose 'out of the employment' ; on the whole I am of 
opinion that it did. If 1 could adopt tbe view that has been pressed upon us, that 
the employer is not liable for tbe remote consequences of a disability which the 
workman brings with him to his work, I should come to a different conclusion ; but 
I thiuk the truer view is that a man always brings some disability with him ; it 
may be a disability arising from age; it may be of some other nature. A workman 
who is put in a dangerous position in order to do his work Is more liable to an acci- 
dent by reason of the disability which he brings with him than he would otherwise 
be. Again, an old man is inherently more likely to meet with an accident than a 
young one, but an employer could not excuse himself on the ground of the man's 
age. The same consideration applies to a tendency to illness or to a fit ; and if a 
man with such a. tendency is told to go to woric in a dangerous position and there 
meets with an accident, the accident none the less arises out of his employment 
l>ecause its remote cause is to he found in his own physical condition." 

[6] The mere fact that the employee's state of health is such .as to expose him 
to greater risks in performing his duties, or to at times incapicitate him from safe- 
guarding himself from dangers incident thereto, do not render such dangers and 
risks any less Incident to the employment than if the employee were better able to 
meet them in safety. 

As is said in Hart: rs. Hartford Fakuce Co.. 90 Conn. 539. »7 Atl, 1020: "By 
the terms of our compensation act, compensition is not made to depend upon tbe 
condition of health of the employee, or from his freedom from liability to injury 
through a constitutional weakness or latent tendency. It is awarded for personal 
injuries 'arising in the course of and out of the employment' and for an injury 
which is a hazard of that employment." . 

As Chief .Tustice Itugg jMiintH out In re Madden, 222 Mass, 487 : "It is the hazard 
of the employment acting upon the particular employee in his condition of health, 
and not what the hazard would be if acting on a healthy employee. • ♦ • What- 
ever predisposing physical condition may exist, if the employment is the immediate 
occasion of the injury, it arises out of the employment because it develops within it.'' 
Under the construction of the law as we have stated it. even if it appears that an 
attack of dizxines^ or unconst^ousness from heart trouble was a contributing cause 
to the accident, the finding of death from injuries arising from the employment 
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finds support under the evidencf. It is oalf where there 'm such an entire absence 
of evidence as renders the fiDdmpi of the commission unresRonahle or in excess of its 
powers that this court Is empowered to sei aside ils findings. (Work. Comp. Act, 
Sec. 676, Stats. 1917, p. 875; Walker vs. I«d. Ace. Comm.. 177 Cal. 737; Cardoza 
vs. PilUluni, 169 Cal. 106.) 

[7] In denying an application fur a hearing in Itoebling Son^ Co. vs. Ind. Ace. 
Comm.. 36 Cal. App. 15, this court has said that where two rational conclusions 
can falrlj be drawn from the evidence, one sustaining and the other opposing the 
right to compensation, the conclusion adopted by the commission is beyond the 
scope of our review. 

The law and the facts of this case present such a condition. 

[8] Petitioners complain of the insufficiency of the finding as to the source of 
the injury resulting in the employee's death. In that the commission in its finding 
recite that death was caused "In some unexplained manner, which, however, was 
probably not connected with any heart or other subjective ailment, he was caused 
to be thrown or to fall." This by itself would be an inadequate finding that the 
injury arose from the employment, but in addition to this, as is elsewhere quoted 
in this opinion, the commission expressly found that the injury occurred "in the 
course ot and arising out of the employment". This negative statement, therefore, 
as to the unexplained manner of the happening and the probable alraence of heart 
failure can not disturb the direct finding of the ultimate fact. 

The award is affirmed. 

SLOANE, J. 

WeciHicur: 
LAWLOR, J. 
LENNON, J. 
ANGELLOm, C. J. 
SHURTLBFF, J. 



No. 8186— August 3, 1921. 

GERONIMA VBNEGAS, by nea attorney in fact, JOS. BARCROFT, Applicanl, 

vs. MADERA SUGAR PINE COMPANY, a corpobation. Defendant. 

[1] Dbpendenct — Small Reuittances at Infrequent Intervale — Emploi- 
EB's Denial of any Dependency on Seeking Employment— Evidence Suffi- 
cient TO Show Partial Dependency. 

[2J Constitutionality — Deatu Benefit Allowed to Nonresident Alibn — 
Relevant Pbovisions of Workmen's Compensation Act Not UNCONSTinrTioNAt. 

Jos. Barcroft, attorney, for Applicant. 
W. C. Ring, Jr., attorney, for Defendant. 
On June 16, 1919, Ramon Lopez was killed when a hook attached 
to a log gave way and struck him on the head while he was working 
in the employment of defendant as laborer near Sugar Pine. The 
evidence showed that when he applied to the defendant for employment 
a card was made out by the employer from information given by the 
employee stating that at that time there was no one wholly or partially 
dependent upon him for support ; it appeared further that in a period 
of over a year prior to liis fatal injury, he had sent only two small 
remittances to applicant, his mother, living in Mexico. The defendant 
contended that under the evidence the applicant was not dependent 
to any extent upon deceased for support within tlie meaning of the 
"Workmen's Compensation Act and that any provisions of the act 
authorizing death benefit payments to nonresident alien dependents 
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were uDconstitutional. But it was held that [1] the evidence was 
sufficient to establish that applicant was partially dependent upon 
deceased for support at the time of the injury and that [2} the 
provisions of the act authorizing death benefit payments to any and 
all dependents regardless of residence were not unconstitutional. 

Rbheabinq denied. 

Writ op review denied by the supreme court, 

WkIT of error granted REMOVINQ CASE TO UNITED STATES SUPREME 

COURT: Pending. 



No. 9876— August 4, 1921. 



James P. Montgomery, attorney, for Applicant. 

F. J. Creede, attorney, for Defendants. 
During September, 1920, and February and April, 1921, the appli- 
cant, who was sixty years old and by regular occupation a jewelry 
salesman, was working in the employment of defendant as mangier in 
defendant's laundry at Oakland. On September 8, 1920, February 7 
and 15 and April 10, 1921, he fell wLile thus at work and suffered the 
fractures of certain ribs and other injuries, followed by pain in his 
head and neck. The evidence showed that his work in the laundry 
consisted of the light duties of folding towels after they came from a 
drying machine and was performed in a place which was well ventilated 
and in which the temperature was not high, although it was somewhat 
higher than that existing outside the building. The medical evidence 
showed that he was the subject of spinal arthritis and of attacks of 
faintness of unknown origin but due possibly to arterioscleroais. ' There 
was no evidence to show that applicant fainted or fell because of any 
conditions to which he was subjected by reason of his employment. 
It was held that the evidence was insufficient to establish that any of 
his falls or injuries or any part of his disability was proximately caused 
by the employment. He was accordingly denied compensation. 



No. 9S46— August 11, 1921. 

TOM GEORGE. Applicant, ys. TECHAU TAVERN COMPANY and STATE 

COMPENSATION INSURANCE FUND, Defendant!. 



B, E. Pemberton, attorney, for Defendants. 
For several months prior to May, 1921, the applicant, who was 
twenty-six years old, was working in the employment of defendant as 
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bus-boy at San Francisco, his duties involving the carrying of heavy 
trays of dishes down some steps. He habitually carried these trays on 
his right hand over his bead and steadied them with his left hand. 
While thus carrying the last tray required in the perfonnanee of his 
duties on May 2, 1921, he felt symptoms in the left inguinal region. 
He finished his work and a few minutes later complained to a fellow 
employee who felt a small lump which was exaggerated on coughing. 
Applicant experienced none of the violent symptoms characteristic of 
hernia but was subject to such discomfort that he worked thereafter 
only from May 7 until May 11. Examination revealed a direct left 
inguinal hernia and dilated rings on the other side which manifested 
an impulse on strainiug. It appeared that a few days before the 
incident in question, the applicant, on complaint of pain in the left 
side, was taken to a physician who diagnosed a beginning hernia. It 
was held that under the circumstances, and notwithstanding the nature 
of the work in which applicant habitually engaged in defendant's 
employ, the evidence was insufficient to establish that the hernia was 
proximately caused by the employment or any strain or injury inci- 
dental thereto. Applicant was accordingly denied compensation. 



No. 9806— August 11, 1921. 

W. P. .TONES, Applicant, vs. BETHLEIIRM SHIPBUILDING OOEPORATION, 

LIMITED, Defendant. 

Proxiuate Cause of Dib ability — Ventral ob Epiqasteic Hebni* Not 

Caused by Strain. 

T. W. Slaven, attorney, for Defendant, 

While helping to lift a tool box in the course of his employment by 
defendant as riveter at San Francisco on April 4, 1921, the applicant 
experienced a feeling of weakness and nausea and a tearing sensation 
over his stomach. He thereafter was examined by the employer's 
physician, who diagnosed an epigastric hernia, on account of which 
liability for compensation was denied. Subsequent operation by appli- 
cant's own physician confirmed the diagnosis. The preponderance of 
the medical evidence introduced in the case was to the effect that such 
hernia consisted of a protrusion of the fat which had gradually accumu- 
lated upon the ligament of the liver, the production of symptoms being 
the culmination of the natural process and occurring independently 
of any strain or other trauma. Compensation was accordingly denied- 



(ibvGoOt^lc 



iHDUSmtUL AOCiDENT COUHlSStOtt btiCtSlONS. .193 

L. A. No. 1531— August 11, 1921. 
JOHN EVANS, AppUcant, va. I'INNACLB PRODUCTIONS and OCEAN 
ACCIDENT AND GUARANTEE CORPORATION, a oobpobation, 
DefendanU. 



The applicant was employed by defendant as motion pieture actor 
at Balboa, California. In the course of his duties in the production 
of a motion picture film, he was required to rescue certain other actors 
from the wreck of a vessel at sea, such service requiring him to be 
exposed in wet clothing for about eight hours on March 3, 1921. That 
evening he suifered a severe chill followed by continued symptoms 
which were diagnosed as due to a pronounced lobar pneumonia. It 
was held that the circumstances of the present case included sudi pro- 
nounced and unusual exposure and indicated so definitely that the 
applicant's disability was to be attributed to the nature of his service 
for defendant rather than to a risk of the commonalty that the evidence 
was sufficient to establish that the illness arose out of the employment 
and was proximately caused thereby. Applicant was accordingly 
awarded compensation, (Majeau vs. Sierra Nevada Wood and Lumber 
Co., 2 Cal. I. A. C. 443; Douglass vs. New York Motion Picture Corpo- 
ration, 3 Cal. I. A. C. 183; Hoefer vs. Matson Navigation CotnpoMy, 
3 Cal. I. A. C. 194; Oledou vs. Hof Brau Cafe, 3 Cal. I. A. C. 233; 
Dennis vs. Jarman Company, 3 Cal. I. A. C. 463; Dumford vs. Moore 
Shipbuilding Company, 6 Cal. I. A, C. 41.) 



No. 9551— August 11, 1921. 

C. U. MILLS. Applicant, vs. E. L. PEACOCK and EMPLOYERS' LIABILITY 

ASSQRANCB CORI^OKATION, DefendanU. 

Decided May 12, 1921 ; not reported. 

EMPLOYERS' LIABILITY ASSURANCE CORPORATION and E. L. PEA- 
COCK, PcWionera, vs. INDUSTRIAL ACCIDENT COMMISSION OF THK 
STATE OF CALIFORNIA AMD C. L. MILLS, Re»p<mde»U. 

Civil No. 3975. District Court of Appeal, First Appellate District August 11, 1921. 



K. P. Wisecarver, attorney, for Petitioners. 

A. E. Graupner, attorney, for Respondents. 
While he was working in the employment of defendant as automobile 
mechanic at Oakland on July 21, 1920, applicant was injured when 
his back was struck by the axle of an automobile. After being furnished 
by the employer's insurance carrier with certain treatment he returned 
to work at which he continued without interruption or any disability 
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other than a persistence of symptoms io the back which were not 
sufficient at any time to prevent him from working but wliieh in 
February, 1921, increased to such extent that he again sought medical 
treatment. More than six months had elapsed since applicant had 
received compensation in any form from either defendant but the 
Commission held that the increase or exacerbation of the symptoms, 
although not disabling from certain classes of work at wbieli applicant 
earned his full wages, was sufficient to constitute a new and further dis- 
ability within the meaning of the Workmen's Compensation Act; 
sinoe the application wm filed within six months after the appearance 
Oif such increased symptoms, it was held that the claim was not barred 
and further compensation was awarded. After denial of def^dant's 
patittoa for lehearing, the defendant insurance carrier applied to the 
Ddstriet Court of Appeal for the First Appellate District for a writ 
of review, w4iicb was granted, the court after oral argument umulling 
the award by oral decision from the bench and without written opinion 
on the ground that the increased disability was merely a part of the dis- 
ability which had existed continuously smee tbe date of the injury and 
therefore was not a' new and further disability and that applicant's 
claim was barred by the statute of limitations. 



No. 8349— August 15, 1921. 

S.4MUEL SHHOUT. Applicant, vs. FRED BARR and GENERAL ACCIDEN'l, 

FIRE AND lAFE ASSURANCE GORrORATION, IjIMITED. DefandanU. 

Decided September 1, 1920, and reported in 7 Cal. I. A. C. 139. 

<62 Cal. Dec. 195.) 
8. F. No, 9633. In Bank. August 15, 1921. 

GENERAL ACCIDENT, FIRE AND LIFE ASSURANCE COEFOKATION 
ET AL., PelitioneTs, vs. INDUSTRIAL ACCIDENT COMMISSION ET AL., 
Reapondenta. 

[1 ] WOBKUBN'S COMPENBATION ACT — INJBBT TO AUTOUOBH,! Tt^ RbPAKEB — 

Glancing Bullet Fiheu by EMtLOVBB at Cl'stomeb—Injuht Arising Out of 
EuPLoyuEMT. — Uoder the Wurkaeu's CampenBatioD, Insurance and Safety Act of 
1917, on iufiiry received bj an automoliile tire repairer while engaged in repairioc 
tires from being struck by a bullet fired by his employer at a customer in an alterca- 
tion between the latter in a business transuction, is an injury arising out of the 
employment. 

Application tor cerliorari to review an order of tbe Industrial Accident Commis- 
sion awarding compensation for injuries. Aifirmed. 

For Petitioners — Redman and Alexander. 

For Respondents— A. E. Graupncr, Warreii H. Pilltlvry, H. C. KeUey. 

Certiorari to review an award of the Industrial Accident Commission granting 
compensation to Samuel Shrout, an employee of one Fred Barr, who, with the 
General Accident, Fire snd Life Assurance Corporation, are the petitioaers, herein- 
after called tbe defendants. 

Tbe following is a brief statement of the tacts : 

The petilioner, Shrout, was employed as an automobile tire repairer by Barr i". 
the latter's garage in San Francisco. During the noon hour of the day upon which 
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Sbrout was injured two men, strangers to Barr as well bb Shrout, drove their auto- 
Dwbilf into Itprr's earntfe and aakod him to Kirve them gasoline. iStirout at the time 
WIS repairing the tires on an aulouobile some forty or fifty fei-t from the point 
where the altercation bereinafler neDtioned occurred, which was the character o£ 
tbe work be was employed to |H;r(orm. Uue of the men in the automobile, addressing 
Barr, said, "Can we have some gasuliue?" tii which liarr re|>lied, "Yes, if I have 
Hoy gas." 'ilic tank from whicii Barr had been serving gasoline proved to be empty, 
and be stepped over la connect with another lank, when one of the men "hollered" 
to hurry and give them the gas. to which Barr replied, "Don't talk to me like that or 
you get no gaa at all," whereupon both men jumped out of their automobile and 
struck him. At this point one of Barr's mechaaics returned from his tuneb and 
immediately came to Barr's assistance. During the quarrel Barr stated he was 
going to "ring up the police'' and started up the steps leading to his office, which 
was oue floor above the main floor of the garage and where, presumably, his tele- 
phone wax located. Uue of tlie two men follLwed him, and as Barr entered bis office 
be saw all of hia money tying on Uhi desk wbi're he had left it when called to serve 
the two strangers and other customers who had immediately preceded them. Barr 
leKtified. "J pushed it [money] to one side and the gun was lying there and 1 
grabbed it, and when he saw me do that he started to run down stairs and * * * 
I followed him right to the top of the stairs, and he jumped from the top to the 
main floor and I tired the shot right aCter." The bullet missed tbe fleeing man, 
struck the floor and, glancing, hit Shrout. who, as has been said, was repairing tires 
in another part of the garage, and inflicting the wound fomUng the basis of the 
award. So far as appears, Shruut took no part whatsoever iu the controversy. 

Counsel for defendants, with considerable force, insist that the injury to Shrout 
did not arise out of and in the course of the' employment, and for that reason he is 
not entitled to compensatiuo under the act upon whicli this proceeding is founded. 
It is true that in order to uphold the awanl the injury suffered by Shrout must have 
been one "arising out .of and in the course of the employment." [Sec. ti <a). 
Workmen's Compensation. Insurance and ijafety Act of IIIIT; Comuado Buach vs. 
PUdbuTv, 172 Cal. 682-684.] 

The findings and conclusions of the commission on questions of fact are conclu- 
Hive and final, if supiwrted by substantial evidence, ajid can not be reviewed by this 
court. {Act. Sec. C7 (c) ; Western Hvpt>h Co. vs. PilUiury, 1T2 Cal. 407-4:18.] 
Uar jurisdiction is expressly confined to inijuiriug into Rod determining the "Uwful- 
Dtss'' of the award [Act, Sec. U7 (a)], and if, therefore, it is supported by sHbsUn- 
lial evidence it must be aflirmed. 

In this case the commisMon found that "tbt- applicant, Samuel Shrout, • • ■ 
while employed • • • by defendant f red Barr • • • sustained an injury 
oecurrinK in the course of and arising out of bis employment as follows ; The 
employer became involved in a coptroversy with certain customers and iu the 
course thereof shot at one of them and tli<^ bullet struck the applicant [Shroutl 
* * * causing a severe wound and fracture of the leg." liiat the accident 
occurred in the course of the employment is obvious and does not admit of discus- 
siuD. It happened while Shrout was actually engaged in performing ' work usual to 
and included in his employment. 

The serious question presented, and which is debatable, is, was the injury suffered 
by Shrout one "arising out oE the employment"? The act does not deSue this phrase, 
and no court has attempted to do so. It se<ms to be universally conceded that no 
comprehensive definltioQ, or unerring guide, can be formulated which will determine 
with certainty the accidents embraced within it, and that, therefore, each case must 
be decided conformably to the specific facts it presents. 

In the present case the Injury is largely, if not wholly, traceable to the acta of the 
pmployer. The controversy in which it was received arose oat of an incident which 
roncemed his business, namely, an application to purchase gasoline ; that it ulti- 
malely resulted in a iiersonal difference, or that the accident was an unusual one, 
not likely to occur, does not deprive it of its business character or establish that it 
did not arise out of the employment. That would, indeed, be a severe rule to apply 
in a case where, as here, the injured employee was blameless, and at the time be 
was injured was in bis accustomed place, pursuing his usual employment in the 
business of bis employer. 

It is equally true that the fact that the injury to Shrout was not an anticipated 
one, nor peculiar to the employment in whicli he was then engaged, does not defeat 
his claim to compensation if otherwise it is within the provisions of the act. 

U DuMh Brewing and M. Co. vs. Dintrict Court, etc., 12© Minn. 176, 151 N. W. 
916, Mr. Justice Holt, in discussing the phrase "accidental injury arising out ol the 
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employment," appearing in tlie Minneaota Workmen's Compenaation Act, which is 
subatantialty aimilar to the wonla "arisin;' out of * * * the employment" found 
in OUT act, said, "The term can not be TeE4tricled to injuries caused from anticipated 
risks o( the service if tlie law is to be of the benefit intended." The injury to 
Shront was not intentional, nor was it contemplated, wbidi tends to place it in the 
category of an accident arising out of the employment, lor, as stated by respondent, 
it can fairly be aaid tbat to some extent the rtsic of shooting, bold-ups. assaults and 
the like, has in recent years become so closely associated with the garage business 
that it may be said tbat employment in such an industry is hazardous. 

It has been said that "it there is an incidental or causal connection between the 
employment and the accident, the injury is deemed to have arisen out of the former, 
even when the connection is somewhat remote, and when the direct and immediate 
ngeney of injury is foreign" {Archibald vs. Ott, 11 W. Va. 448, 87 S. B. 791-763). 
This langnage, and the rule it declares, is ajiplicable here because there is no escap- 
ing the conviction that there is present a causal connection between the employment 
and the incident which resulted in the injury to Shrout. Moreover, such constnic- 
tion, and the resultant rule, is in compliance with the express mandate laid upon thi' 
courts by the terms of the act "that " * • it shall be liherally construed • * * 
with the purpose of extending the benefits of the act for the protection of persons 
injured in the course of their employment." [Act, See. 69 (n).] We think it can 
be said that Shrout was injured, not merely because he happened to be in the garai^e 
at the time of the shooting, but because be was there, regularly employed, and, 
hence, exposed to all the dangers which might arise in the conduct and transaction 
of the business of his employer, including the reasonable protection of the tatter's 
property and right to transact his business in an orderly manner. 

The facts of the cases cited by the respective counsel are easily differentiated 
from those presented here, and, hence, none of them is exactly in point. They are 
in conflict touching the application and scope of the phrase "arising out of the 
employment," and a review of them could serve no useful purpose. 

What are termed the "horseplay" cases, and the rule in them announced, have no 
application here. The injury sustained by Shrout was not due to skylarking or a 
frolic, Imt was received in the course of a series of incidents which had their initiative 
in a business transaction of bis employer and while the latter was actively and 
justifiably engaged in defending his business. The significance of the presence of 
these conditions is not lessened by the fact that when the incident is aeanoed under 
calmer surroundings it might appear that the exigencies of the occfision did not 
warrant the shooting. 

When Barr began shooting he voluntarily exposed Shrout as well as all other 
employees to the danger of 1>eing shot, aqd the fact that the injury which resulted 
was unintentional and purely accidental does not, in our opinion, prevent Shrout 
from recovering. . 

[1] The court has given the facts presented upon this review a careful examina- 
tion and painstaking consideration, and, considering all of the circumstances of the 
case, we tliink the evidence and the findings sustain the award, and it is, therefore, 
affirmed. 

8HDRTLEFF, J. 
We concur: 

SLOANE, J. 

LENNON, J. 

LAWLOR, J. 

SHAW, J. 



No. 9905— August 16, 1921. 

A. N. SMITH, Applicant, va. F. A. OEHM, De/enrfnuf. 

Empioteg oh Indbpewdent Oontbactor — Cement Contractob UNiffiRTAKiNO 

Rbpaib Job on Dailt Wage Basis — Potential Contbol by Pabtt Skbvbd — E»f- 

PIX>YEB AND Nor AN INDEPENDENT CONTBACrOB. 

A. 8. Ormeby, attorney, for Applicant. 
H. W. B. Smith, attorney, for Defendant. 
On December 27, 1920, the applicant suffered the fracture of his 
right arm when his automobile backfired while he was cranking it 
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preparatory to procuring some sand for use in certain cement and 
plastering work which he was doing for defendant at Martinez. 
Defendant was a resident of San Francisco but was proprietor of a 
Martinez hotel which needed some cement and plastering repairs. 
Applicant did new construction work of that kind on a contract basis, 
although he maintained no ofQce or place of business and had no busi- 
ness cards. He customarily did repair jobs on a daily wage basis 
because of difficulty in estimating the proper contract price and 
because the work was otherwise not susceptible to satisfactory perform- 
ance on a contract basis. Defendant arranged with plaintiff to do the 
repair work in question for a stated daily wage, defendant to furnish 
all materials and to pay the wages of whatever help applicant should 
require in the work. Defendant, who was not present at the scene of 
the work, exercised no actual control other than that involved in out- 
lining to applicant the work which was to be done. No arrangements 
were made as to any control which defendant might exercise over 
applicant's manner of doing the work or over the identity or method 
of service of such assistants as applicant should procure. It was held 
that under the circumstances the applicant in making the repairs was 
serving defendant as an employee and not as an independent con- 
tractor. (See Pryor vs. Industnal Accident Commission, 61 Cal. Dec. 
824, 8 Cal. I. A. C. 000.) 

Keheabing denied. ■ 



No. 3757— August 17, 1921. 



rHOCEBUBE AND PBACTISE— PETITION TO RB»PEN PgOCEEDINQ Ar^Wa TWO HUN- 
DHED FORTT-FIVE WEEKS FBOM INJURY ON GBOUMD OP MISTAKE ITnDEB CODK OF 

Civil Peocedube 473 — Code of Civil Pbocedube 473 Applicable Only as Spbci- 
riED in Section 18 (6) of Act— Bah of Section 20 (d) of Act Absolute. 

GUbert F. Wyrell, attorney, for Applicant. 

This case is reported in 4 Cal. I. A. C, 139, 22 Cal. App. Decs. 220, 
5 Cal. I. A. C. 22, and 56 Cal. Decs. 24, 5 Cal. I. A. C. 150, where it 
will be found that applicant was injured on October 18, 1916, while 
employed by defendant as carpenter at San Gabriel Wash when he 
fell from a derrick and sustained injuries to the scalp and shoulders on 
account of which he was awarded certain compensation. 

On July 20, 1921, which was after the lapse of 245 weeks from the 
date of the injury, applicant filed a petition to reopen the proceeding 
to provide for certain permanent disability indemnity for which, by 
reason of mistake, surpi'ise, inadvertance and excusable neglect, he 
failed to make application within the period of 245 weeks from the 
date of the injury. Thi^ petition was based upon the provisions of 
section 473 of the Code of Civil Procedure of California. But the 
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Commission held that sueh provisions were applicable to proceedings 
under the Workmen's Compensation Act only to the extent specified 
in section 18 (&) of the Workmen's Compensation Act, which does not 
include the situation involved in the present petition, and that the 
provisions of section 20 (d) of said act that "no award of compensa- 
tion shall be rescinded, altered or amended after 245 weeks from the 
date of the injurj" provide an absolute bar and deprive the Commis- 
sion of jurisdiction over any proceeding for compensation after the 
expiration of that time. 
Writ of review denied. 



No. 9918— August 17, 1921. 

ppliraat, vs. COMFORT AND HOI 

;SAT10N INSURANCE FUND, / 

Aiiisi\n Out of KMpr/>Y»iBNT— Rmpniikk Injiired Wuii.b Cbankins Ilia 

Automobile to Tbanspobt raou Uis IIomk Mateiuals fob Kenovatino Smke — 

"(JOINH ANO COMINO" RUI.E — NOT C^MPENSAM.E. 

W. J. O'Connor, attorney, for Defendants. 
The defendants, who were engaged in business as wholesale butchers, 
maintained headquarters at Colusa and operated retail stores at various 
points, including Princeton, distant about twenty-four miles from 
Colusa. The applicant, a paperhanger residing at Colusa, was engaged 
to do certain renovating in the Princeton store. On the morning of 
January 10, 1921, he started in his automobile from his home to go to 
the job, taking materials with him ; he discovered that he had omitted 
to take the paste to be used in hanging paper, went back to his home 
and mixed it and while cranking the automobile to proceed to Princeton 
suffered a fracture of the right arm. The work was to be done for 
wages, which were to begin with the commencement of operations at 
the Princeton store. It was hdd that since the injury occurred before 
applicant began the work which he was hired to perform and while he 
was on his way from his home to work, the "going and coming" rule 
was applicable, and that therefore the injury did not arise out of or 
happen in the course of the employment and was not compensable. 



No. 9611— August 18, 1921. 
RANDAT,T. SANDERS, a uinor, by iiih quabdian ad litem anb tbustbb, 
MBS. F. G. FKRRY, Applicant, vs. SAN JOAQUIN LIGHT AND POWEB 
COMPAKY, DtfertdanU. 
Dkpendrncy— Minor I.ivinq with Mis-v and Pabtially Sufpobted by 
Uncle's Contbibotionb Paid to Motheb — Motiieb Totaij.y Dbpendbbt on Heb 
Husband ani> Minob Pabtiali.y Depenhent on Uni'LE. 

F. H. Pearson, attorney, for Defendant. 
On May 8, 1920, John A. Leopard was killed when his neck was 
broken by a fall from a pole on which he was working in the employ- 
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ment of defendant near Corcoran. The applicant was his minor 
nephew, who had been living with an aunt in Missouri since applicant's 
father was divorced from his mother by a decree which aw^ded the 
custody of the children to the mother without alimony or support. 
At the time of the divorce the deceased employee made an arrangement 
with applieant's mother whereby he assumed a part of the burden of 
applicant's support by an agreement to pay to the mother $20 a mouth 
for this purpose ; this he did continuously until the date of his death, 
with tJie exception of ^lout a year in 1917 when his finances would not 
permit of such payments. To these contributions the mother added 
whatever was necessary to pay applieant's living expenses and regu- 
iiu-ly sent the required remittances to the aunt for this purpose. 
Shortly after the divorce, applicant's mother remarried and at the 
time of the employee's fatal injury was living with and totally sup- 
ported by her second husband in California. It was held that, notwith- 
standing applicant's total dependency upon his mother or stepfather 
by legal presumption, he was in fact and by the intention of all 
parties concerned, dependent upon the deceased to the extent of the 
contributions actually made. He was accordingly awarded a death 
benefit for the partial dependency indicated by the evidence. 



No. .9435— August 18, 1921. 
VIRGIL. HOLMAN, AppUcaat, vfl. CHAKLES T. CROCKER and ZURICH 
GENERAL ACCIDENT AND LIABILITY INSURANCE COMPANY, 
LIMITED, Defendants. 

Ajosino Out op Bmplotme.nt— Asraui.t by Dischabged Fbluiw Empw)tib — 
Rebbktment at AsHAULTEn Kmpmykk'b Complaints Causing Dibchame — 
Assailant Quick Tbmpebed and Quaiirklsoue — Compensable. 

J. Hampton Hoge, attorney, for Defendant. 
For several months prior to December 31, 1920, the applicant was 
working in the employment of defendant as laborer and general utility 
man at defendant's estate near San Mateo. Another employee had 
been working for defendant in the same capacity for about two years. 
His work as such was entirely satisfactory, his only known peculiarity 
being a quick temper and a quarrebome disposition which, however, 
had not at any time during his employment by defendant manifested 
itself by any tendency to commit violence or to a£sault other individuals. 
In the course of the association of the two as fellow employees, the latter 
objected to applicant's manner of working and molested him with such 
verbal abuse that applicant reported to their superior that he could no 
longer submit to such treatment and accordingly would quit the employ- 
ment. The superior, realizing that the continued employment of the 
two was impracticable and preferring to retain the services of the 
applicant, informed him that if he would continue in defendant's 
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employ, the other would be disehai^d. Applicant agreed to this and 
returned to his work and the fellow employee was at once discharged. 
In resentment at his discharge, in procuring which he believed appli- 
cant to be instrumental, the fellow employee, after discharge and while 
packing up his belongings to leave the employer's premises, but while 
still on such premises, shot applicant through the abdomen. Neither 
applicant nor his assailant was the other's superior or occupied any 
position of authority in the employment over, the other, they being 
fellow employees of equal rank. The assault took place while applicant 
was attending strictly to his duties and without any fault or provoca- 
tion on his part other than was indicated by the above circumstances. 
It was held that since the assault grew out of friction arising from 
association as fellow employees and was due to the assailant's irascible 
disposition, well known to the employer, who, nevertheless, continued 
him in the employment for a considerable period, the injury arose out 
of the employment and was proximately caused thereby and was 
compensable. 



No. 8389— August 19, 1921. 



[1] iDENTIxr OF EMPLOYEII JAPANESE LAKOBER HiBED, PAID AND CONTROLLED 

(Y COBPOBATION ThHOUOH HIS nEPBESENTATIVE — COMPLETE CONTBOL BY COB- 
?OB»TI0N LaBOREB an EMPLOYEE OF COBPOBATION AND NOT OF SOCH REPRE- 



[2] Arising Out of Employment— In juby While Crossing Highway From 
Onb Pobtion of Employeb's Pbopebties to Another^Special Exposure — 
Compensable. 

[31 Dependency— NONBB.sii)ENT Alien Japanese Wit 
No Actual Dependency Shown — No Presumption ob 
noN 14(a). 

Earl A. Bagby, attorney, for Applicant. 

Herbert W. Kidd and Frederick H. Luth, attorneys, for New 
Amsterdam Casualty Company, 

Charles H, Tansen, attorney, for Consolidated Orchards Company. 
On November 8, 1919, T. Shoyama was working as laborer on the 
properties of defendant Consolidated Orchards Company, a corporation, 
near Parmersville, California. He was a member of a gang represented 
by one Watanaba who negotiated for their service with defendant; the 
company's superintendent fixed the rate of wages, the kind and hours 
of labor, when, where and how it was to be performed and directly 
controlled the gang and each member thereof through Watanaba who 
acted as their immediate foreman completely subject to the superin- 
tendent's control and who boarded the crew on the defendant's premises 
for a certain daily charge and reported to the superintendent each 



glc 



moUSTRIAL ACCIDENT COMMISSrON DEcrsroNs. 201 

evening the number of Japanese working and the number of hours 
served by each, the identity of the workers being indicated by a system 
of numbers; on pay day a cheek for the entire amount of wages due all 
the Japanese was drawn in favor of Watanaba who, after deducting 
his own wages and the amounts due him for their board, paid the 
■workers the balance. It was held that [i] the applicant in this service 
was an employee of the defendant corporation and not of Watanaba 
who was merely a foreman or representative and not an independent 
contractor. 

The hours of service were 6.30 until 11.30 o'clock a.m.. and 1 until 
5.30 o'clock p.m., or nine and a half hours a day. The defendant's 
properties were divided by a public highway which separated the dining 
room from the field in which the work was beinq; done on the day of 
the injury. The men were not required to leave luneh to return to 
work until 1 o'clock and were under pay while proceeding thenee to 
the place of their afternoon labors. The injury happened at about 1.15 
o'clock p.m. when applicant was struck by an automobile while cross- 
ing the highway on his way to work. It was held that [2] the injury 
occurred while deceased was performing a service in the course of his 
employment and was caused by a risk to which he was specially exposed 
by reason of the employment and that therefore the injury was com- 
pensable. 

It appeared tliat the deceased was married and tliat his wife lived 
in Japan and that they were both subjects of Japan. There was some 
evidence of remittances from deceased to his wife but the preponderance 
of the evidence showed that the wife was self-supporting and that there 
were no remittances for support within the meaning of the Work- 
men's Compensation Act. It was held that [3] under the provisions 
of section 14 (a) of the act, the presumption of dependency of a wife 
upon her husband was not applicable in this case because the widow 
was a nonresident alien and, there being no sufficient evidence of any 
actual dependency, an award was rendered in favor of the People of 
the State of California for the $350 provided by chapter 183, Laws of 
1919. 

Rehearing granted : Pending. 



L. A. No. 1067— August 26, 1921. 

W. h. CRITES, Applicant, vs. STANDARD OIL COMPANY, a COBPObatiok, 

Defendant. 
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TIMUBD TEMPOBABY DlBABILlTT INDEMNITY NO PETITION FOB BbUE&BIMO AND 

No New and Fubthbb Disabiutt— No Jibismction to Aitbb Rating Undeb 
Sections 20 (d), M or 65. 

On June 13, 1918, the applicant was struck by an automobile while 
working in the employment of defendant as laborer at Northam and 
thereby suffered various injuries, including a fracture of the ulna of 
his right arm. Treatment resulted in only a fibrous union of this frac- 
ture and the evidence showed that more substantial union was not to 
be expected. The condition was accordingly found to be permanent 
and applicant was awarded the indemnity indicated by the degree of 
his disability. After the lapse of a period of more than the twenty 
days prescribed by the Workmen's Compensation Act as that within 
which a petition for rehearing must be filed, applicant filed a petition 
setting forth that recent X-rays of the arm showed the gradual forma- 
tion of bony union and that the progress of applicant's condition since 
the decision was rendered indicated that the bony deposit would pro- 
gress to firm union and that therefore the disability was still temporary. 
It did not appear that the function of the arm was as yet altered by 
such recent developments or that applicant's industrial capacity was 
at all changed. It was held that [1] the change in the condition of 
the fracture did not constitute a new and further disability within the 
meaning of the Workmen's Compensaion Act, and that [2] because of 
the absence of a new and further disability and the filing of any docu- 
ment which could be considered as a petition for rehearing, the Com- 
mission was without jurisdiction under either sections 20 (d), 64 or 65 
of the act to grant applicant more compensation or otherwise alter the 
decision as to the rating for a permanent disability. 



No. 9900— August 26, 1921. 

GEORGE COURTNEY, AppKcanl. vs. CELIO CATELLI and STATE COM- 

rENSATION INSURANCE FUND, DefeiidantB. 



Eobert M. Reid, attorney, for Applicant. 

J. J. Takeny, attorney, for Defendant. 
For fifteen years prior to April 14, 1921, the applicant had been 
afflicted with a femoral hernia for which he wore no truss or other 
means of support. He was able to reduce the protrusion himself when 
standing and it reduced spontaneously when he lay down. This hernia 
apparently caused him no industrial incapacity at any time during this 
period. On April 13, 1921, he entered defendant's employ near Oak- 
dale, his duties requiring him to ride on a mowing machine over very 
rough ground and subjecting him to very pronounced jolting. In the 
afternoon of the second day's work, the sudden development of intense 
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abdominal pain incapacitated him from further physicial activity uid 
on examination was diagnosed as due to a strangulation of the hernia 
which the medical evidence showed could well have been caused by 
increase of intra-abdominal pressure due to the strains and jolting to 
which he was subjected in riding upon the mowing machine. It was 
held that, notwithstanding the preexisting condition, the entire disa- 
bility under the circumstances was proximately caused by applicant's 
employment by defendant and he was accordingly awarded the expenses 
of an operation to cure him of the hernia and indemnity for the disa- 
bility involved, (See Kiermni vs. Turlock Irrigation District, 2 Cal, 
1. A. C. 301 ; Bryant vs. Campbell Compmy, 3 Cal. I. A. C. 532 ; Heime - 
vs. State Compensaiion Insurance Fund, 6 Cal. I. A. C. 74; Jarvis vs. 
Donmwirth, 8 Cal. 1. A. C. 174, Benedict vs. Acurso, 8 Cal. I. A. C. 
000.) 

No. 9925— August 31, 1921. 

E. F. MOFPEIT, M.D., Applicant, va. N. A. ANDERSON, Detendant. 

Medical Liabiutv— Ifjubed Empi«yee Tbbated by His Lodge Physician 

WITH AcquiiscGncE of EMPtorra— Sebvioeb Gratuitous as to Payment bt 

Member but PinrsiciAN Pebuitted by Loimik to Cotxect rsou Liable Thibd 

Pabtiks — Emploteb Liable. 

On February 2, 1921, Samuel B. Reed suffered fractures of certain 
ribs when he fell from a building while working in the employment of 
defendant as carpenter at San Francisco. With the knowledge and 
acquiescence of the employer, he was treated by the applicant, his 
lodge physician. It appeared that, although the employee was entitled 
to such services without any chaise in addition to his regular lodge 
dues, the lodge regulations permitted the attending physician to collect 
a fee from any third person who might be liable to the patient on 
account of the conditions for which the treatment was rendered. An 
award was accordingly rendered in favor of the physician and against 
the employer for the reasonable value of the services rendered. 



No. 9961— August 31, 1921. 

JOHN DANHARDT, Applicant. T8. FRED HARVEY COMPANY, Defendant. 

ABiaina Out of Emplotmeht — Injury Dubing Ai.tbbcatios Bbtwikn B'bllow 

&HPU>YBBS Aj.TMtCATlON PBBCIPITATBD UV IKJUBBD EMPLOYEE'S OHAUXNOB TO 

Combat During Dispute as to Wobk — Not Compensable. 

Applicant was employed by defendant as waiter on a ferryboat. 
On Jime 6, 1921, he disregarded the objection of another individual 
employed by defendant as dishwasher on the same boat to applicant's 
use of a certain faucet in 611ing water bottles. On this individual's 
objection on the next day to applicant's use of a sink for washing 
certain mustard pots incidentally to his duties of cleaning up, applicant 
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informed him that if he wished trouble he should take off his glasses 
and applicant would satisfy his desires in that respect. Deeming that 
this terminated the matter, applicant turned to the sink and proceeded 
with his work and on again turning around to get a towel to dry the 
pots, was severely cut on the arm by a cleaver wielded by his com- 
panion. The evidence showed that neither party was in any position 
of authority over the other in the employment and disclosed no ground 
for considering applicant's assailant as of a quarrelsome or dangerous 
disposition and therefore likely to assault or injure his fellow employees. 
It was held that since the injury was the result of an assault precipi- 
tated by applicant's challenge to combat and the circumstances dis- 
closed no risk of assault to which applicant was specially subjected by 
reason of his employment, the defendant was not liable for compensa- 
tion on account of the injury. (See City of Pasadena vs. Peele, Cal. 
App. Dec, 8 Cal. I. A. C. 195.) 



No. 9997— August 31, 1921. 
NELLIE B. FOSTER and BBRNICE V. FOSTER, a mikob, by RICHARD M. 
FOSTER. HKB guabdian ad ijteu, AppHoanU, V8. OAKLAND CALI- 
FORNIA TOWEL COMPANY and STATE CXJMPENSATION INSUR- 
ANCE FUND. DefendanU. 

Dependency — Minob Child Living with and Suppobted by Gbandpabbnxs — 
Fatheb IjBgally Liable fob Minob's Suppobt — Fatheb'8 Second Wife Not a 
SuBvivino Dependent Pabent — Minob and Fatheb' s Second Wtra Both 
Totally Dependent, 

Fitzgerald, Abbott amd Beardsley, attorneys, for Applicants. 
W. J. O'Connor, attorney, for Defendants, 
On May 4, 1921, A. L. Foster was killed when he was struck by a 
railway train while working as delivery driver in the employment of 
defendant at Oakland. The applicant Nellie B. Foster was his second 
wife, was living with him as such at the time of the fatal injury and 
was supported by him. The applicant Bernice F. Foster was the minor 
daughter of the deceased employee and a former wife from whom the 
deceased was granted a decree of divorce because of her desertion. 
Practically since her birth the minor applicant had lived with and had 
been supported by her grandparents and had received no contributions 
for support from her father. It was held that since the deceased was 
legally liable for the minor's support and there was no surviving 
dependent parent, the minor and the second wife were both totally 
dependent upon the employee at the time of the fatal injury. The 
Commission, in the exercise of the discretion conferred by the Work- 
men's Compensation Act, apportioned the death benefit two-thirds to 
the widow and one-third to the minor. 
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L. A. No. 1060— August 31, 1921. 
E. M. ARMSTRONG, JENNIE ARMSTRONG and RACHEL ARMSTRONG. 
ANNIE ARMSTRONG. JOHN ARMSTRONG, MILDRED ARMSTRONG 
AND CECIL ARMSTRONG, bt tiieip. ouaidian ad litem and tbusteb, 
E. M, ARMSTRONG, by their attobkey in pact, R. W. CLAPP. attobnet, 
Applicants, VB. BLUB DIAMOND PLASTER COMPANY, OCEAN ACCI- 
DENT AND GUARANTEE CORPORATION, a oobpobation, and FAIR- 
CHILD-GILMORE-WILTON COMPANY, a cobi-oeation, Defendontg. 

Identiti of Employeb— Equipment and Labob Fubnished bt One Emploveb 
TO A Second Who Supplied and Paid AoDiTroNAL Help — Dibection bt Fibst 
Employer's Repbeskntative — Additional Help in Employment or Second 

Employee Onlt. 

R. W. Clapp and Leonard E. Anderson, attorneys, for Applicants. 

Boy G. Webb and F. B. Griffith, attorneys, for Defendants Blue 
Diamond Plaster Company and Ocean Accident and Guarantee 
Company. 

George L. Greer and E. L. Clayberg, attorneys, for Defendant 
Pairdiild-Gilmore- Wilton Company. 
On January 31, 1920, Ross C. Armstrong, husband and father, 
respectively, of the applicants, was killed by being crushed between 
the revolving drums of a steam shovel on which he was working at 
Los Angeles. It appeared that defendant Blue Diamond Plaster Com- 
pany desired to have certain work done in its gravel pit, to accomplish 
which it made arrangements with defendant Fairchild-Gilmore-Wilton 
Company whereby the latter furnished a gasoline power shovel and 
two men and the former fnmished deceased as helper. Decedent's 
time was kept and his wages were paid by the former company, which, 
however, directed him to obey the orders of the latter company's engi- 
neer who was in active charge of details of the work and who kept the 
time of himself and the other worker supplied by the latter company 
with its equipment. It was field that at the time of the injury the 
deceased was working in the employment of defendant Blue Diamond 
Plaster Company and not of the other defendant, which was accord- 
ingly relieved of liability on account of the claim asserted in this 
proceeding. 

No. 9799— August 31, 1921. 
W, M. GRIFFIN, A8 administrator ov the estate op FRANK REAL, 

DECEASED. AND A. L. SILMAN. AS OUABDIAN Of THE PERSONS AND ESTATES 

op TONY FRANK REAL, CHRISTINE REAL, MIQUELLA REAL, 
ERNEST REAL and JUANITA REAL, minoeb. Applimnti, vs. CITY OF 
IX)S BANOS, A BODT COBPOKATB AND POLITIC, GEORGE SMITH. R. L. A. 
THOMAS, J. W. IVE>S. F. B. DISMUKES and A. JACOBI, Defendants. 

Bandit in Pool- 

J. J. Griffin, attorney, for Applicant A. L. Silman. 
8. P. Oalvin, attorney, for Defendant City of Los Banos. 
Frank Real, husband and father, respectively, of the applicants 
Real, had been employed for a number of years prior to January 30, 
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1921, as nightwatchman and peace officer at Loa Banos, where he 
resided and was well known both individually and in his official 
napaeity. On the night of the above date he entered a poolroom in the 
course of hie duties; after he had remained a few minutes observing 
the conduct of those present, an unknown individual entered the door, 
displayed a rifle, ordered those present to throw up their hands and, 
ag Real was endeavoring to leave the room, fired a shot which killed 
him ; he then took such money as was available on certain punch boards 
on the counter and disappeared. His entire conduct on the occasion in 
question showed that the robbery was carefully planned and that he 
was intimately familiar with the poolroom and Uie activities carried on 
therein. It appeared that, although others present did not throw up 
their hands and did escape or make an endeavor to escape from the 
room after the deeeased was shot, the intruder did not give them any 
particular attention or allow their conduct to disturb him in executing 
the robbery. The evidence seemed to indicate that none of those present 
except the deceased were armed. It was held that the fact that the 
deeeased was known to be a peace oifieer who was armed subjected him 
to a special exposure to risk of assault by those whose interest it should 
be to incapacitate him or prevent him from interfering with their 
unlawful purposes, and that therefore the injury and death arose out 
of and were proximately caused by the employment and were com- 
pensable. An award was aeeordingly rendered in favor of the appli- 
cant dependents and against the city of Los Bancs and the oUter 
defendants were dismissed. 

Rehearing GRAN'raD: Findings and award conpikmed. 

■Writ of review denied by supreme court. 



No. 9617— September 1, 1921. 
EBNEST L. BRAUD, Applicant, vs. FELLOWS AND STEWART, INCORPO- 
RATED. ABD OCEAN ACCIDENT AND GUARANTEE CORPORATION, 

Defendants, 

Statute op Limitatiows— Medical Tbeaimknt— Observation bt EwPLOTra's 

PHTSICIAN FOLLOWINQ TBEATMINT— OBSEBVATION CONSTITUTING TBEATMEBT FOB 
PUBPOBBS OP STATUTE RKOAHDLEBS OF EMP1X)YBR'8 IKHTBUCTIONS TO PHYSICIAM. 

F. B. Qriffith, attorney, for Defendants. 
On July 1, 1919, the applicant suffered an injury to his eye when a 
piece of steel struck it while he was working as machinist in the 
employment of defendant at Wilmington. He was given active treat- 
ment for the injury by defendant's physician until September 9, 1919, 
and was then told to report to the doctor's office at intervals for obser- 
vation, which he did for a period ending less than six months prior to 
filing of application. It appeared that more than six montlis prior to the 
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niiog of application the defendant had instructed the attending physi- 
cians to give applicant no further treatment on account of the injury. 
Neither this instruction nor any intimation thereof was conveyed to 
applicant, who knew nothing of defendant's rejection of tjontinued 
responsibility on account of the condition for which he had been 
treated. It was held that under these circuiustaneefi such continued 
observation, although maintained without the actual rendition of posi- 
tive and active treatment, constituted medical treatment for the pur- 
pose of tolling the statute of linutations and that therefore the 
applicant's claim for compensation was not barred. (See Eunt vs. 
Industrial Accident Commission, 30 Cal. App. Dec. 45, 6 Cal, I, A. C. 
154.) 

L. A. No. 1348— September 3, 1921. 



Fbokiuate Cause of Disability — Unuea son able Rra'OSAL of Medioai. 
Tbbatkent PsiOR TO Kuployeb'b Tendeb ThbbeoF'— Acceptance of Treatubnt 
IN Reasonable Tiue Afteb Such T en deb^Dis ability Inefitablb at Tiub op 
Tenueb Compensable. 

V. F. Love, attorney, for Defendants. 
"While handling lumber in the course of his employment by defendant 
as carpenter at Los Angeles on April 14, 1920, the applicant received 
a splinter in his right index finger which subsequently became infected. 
lie received some treatment from a physician of his own selection with 
the knowledge and acquiescence of defendants, who suhsequenUy paid 
the cost thereof. However, he did not obey this physician's directions to 
return for further treatment on recurrence of symptoms hut preferred 
the ministrations of a Christian Scientist practitioner until the con- 
dition heciune markedly complicated and defendants for the first time 
tendered their own treatment which, after a short delay, applicant 
accepted. The evidence showed that although a considerable portion 
if not all of the permanent disability which ultimately ensued could 
have been prevented by the more prompt administration of adequate 
and proper treatment after the complications arose and a portion of 
that disability was due to applicant's delay in accepting the treatment 
tendered by defendants, nevertheless certain permanent disability was 
inevitable at the time of defendants' tender. It was held that a tender 
of medical treatment on behalf of an employer to his injured employee 
is requisite to constitute the employee's failure to accept or procure 
adequate treatment a refusal to submit thereto, and that therefore 
applicant's failure to accept the recognized remedies for his injury 
prior to defendant's tender did not deprive him of the right to com- 
pensation for such portion of the permanent disability as was inevita- 
ble at the time of the tender. The applicant, however, was denied 
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indemnity for sucli portion of the permanent disability as would have 
been prevented by his acceptance of treatment at the time it waa 
tendered by defendants. 

No. 10107— September 3, 1921. 



AnisiBO Out of Employment — Synovitis op Knee Due to Strains Caused 

BY AWKWABD I'OSITIONS REQUIRED BY WOBK—OOUPEN SABLE. 

Edmund J. Hall, attorney, for Applicant. 

R. I'. Wisecarver, attorney, for Defendants. 
The applicant was employed by defendant as laundry worker at 
San Francisco. His duties included the fixing of ^ease cups beneath 
a certain machine which he operated ; this service required him to 
assume a peculiar strained posture necessitated by the awkward posi- 
tion in which he was required to kneel. While arising from such 
position on March 14, 1921, his right knee was twisted and wrenched 
to such extent as to develop a subacute synovitis. It was held that 
the circumstances producing the strain which attended this particular 
act of rising from a kneeling position were additional to and different 
from those attending the normal act of so arising and that therefore 
the act and the situation incidentally to which it was performed 
immediately prior to the onset of disabling symptoms constituted an 
injury arising out of and happening in the course of the employment. 
Applicant was accordingly awarded compensation. (See McSweeney 
vs. Bethlehem Shipbuilding Corporation, Limited, 7 Cal. I. A. C. 11.) 



No. 9721— September 3, 1921. 
DORA SAMBRANO and HENRY SAMBRANO and Bt>SIE SAMBRANO, 

MINORS. BY TUEIR ouARDiAN AD LITEM, DORA SAMBRANO, AppHcattla, VB. 



[1] Death Benefit— PaEBEQUiaiTES fob Establishing Liability — No Notick 
OR Claim of Industrial Injuby and No Compensation Fubnished Within 
One Yeah fbom Injury — No Jurisdiction to Award Compensation. 

[2J Statute of Limitations — Minob Dependents — Rbquibbuentb op Sec- 
tion 11 (b) (2) Not a Pbotision of Limitations ob Atfected by Section 11 (d). 

R. R. rftoMww, attorney, for Defendants. 
This was an application for a death benefit by the widow and minor 
children of Pete Sarabrano who worked in the employment of defend- 
ant as miner at New Almaden for a considerable period prior to July 19, 
1918. While lifting on that date he suffered pulmonary symptoms 
which were followed by a continuous total disability culminating in his 
death on March 23, 1921, and which may have been due to tuberculosis 
or miner's consmnption. Prior to the death the employer was not 
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given any notice of the strain which precipitated symptoms or of any 
claim that the disability or death was due to industrial injury suffered 
in the course of decedent's employment by defendant; no compensation 
in any form was furnished to the deceased or the applicants by or on 
behalf of the employer. No guardian ad litem was appointed for the 
minor applicants prior to the filing of application on April 29, 1921. 
It was held that [1] the following provisions of section 11 (b) (2) of 
the Workmen's Compensation Act — 

Proceedings for the collection of tbe death benefit • • • can only be 
maintained when it appears that death ensued within one year from the date 
of the injury or that the injury causing death also canaed disability • • • 
for which a disability payment was made or an agreement for its payment 
made or proceedings (or its collection i^ommenced within the time limited for 
the cotninencement of proceedingK for the recovery of the disability payment 

were not a provision of the statute of limitations but were prerequisites 
required as a condition precedent for the establishment of a claim for 
B death benefit and were thus a part of the substantive law concerning 
the proximate cause of death, failure to comply therewith extinguishing 
a cause of action before any right accrued to claim a death benefit ; that 
consequently [2] their observance by minor dependents was not absolved 
by the provisions of section 11 (d) that — 

No limitation of tii 
under twenty-one year 
trustee is appointed. 

Without deciding the issue as to whether the disability or death was 
proximately caused by any injury arising out of and happening in the 
course of decedent's employment by defendant, the Commission denied 
applicants' claim for compensation. 



L. A. No. 1530— September 3, 1921. 



Frank H. Swain, attorney, for Applicant. 

John J. Haydon, attorney, for Defendant. 
While heavily lifting in the course of his employment by defendant 
as carpenter at Whittier on January 31, 1921, the applicant suffered 
a severe pain in the right inguinal region which was diagnosed as due 
to a direct inguinal hernia. Shortly thereafter he was advised by a 
physician that the condition was such that he should not engage in 
any work until operative repair should be completed. At the instance 
of the defendant insurance carrier, applicant was examined by a 
physician appointed by the Industrial Accident Commission whose 
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Opinion was that the hernia was not proximately caused by the employ- 
ment or the strain in question. However, an operation performed on 
February 25, 1921, disclosed such physical findings that the Commis- 
sion found that the hernia was proximately caused by the strain in 
question. It was held that under the circumstances applicant was 
entitled to indemnity for total disability from the date of onset of the 
disabling condition and not merely from the date of operation. 
Rehearing denied. 



No. 9730— September 3, 1921. 
MARGHERITA PEEINI ZANEXTTI, at V. FILETl, BBb attobnky m fact, 
AND BLISA ZANBTTI, minob, bt V. FILETl, hgb ooabpian ad litbu, 
Applicanti, vs. LA MOINR LUMBER AND TRADING COMPANY and 
^TNA LIFE INSURANCE COMPANY, DefeudanU. 

iNDBPinOENT CONTBACTOB WOODCUTTEBS OPBBATINO UBDER WBITTEN AGBEE- 

WBPJT OK PiBCBWOBR Basis— Tools Supplieu and Sharpened and Tbbes Dbsio- 
batku bt Pamt Seeved — No Contbol as to Time ob Manner <w Wobkinq^ 
Not RMPU>rURNT. 

Sylvester Andriano, attorney, for Applicants. 

E. L. Stocku-eU, attorney, for Defendants. 
On September 17, 1917, C. Zanetti, respectively husband and father 
of the applicants, was killed when a tree fell upon him while he was 
working as woodcutter on the properties of defendant at Tm Moine, 
California. Sneh work had customarily been done for defendant on 
a daily wage basis, but on September 12, 1917, defendant, wishing to 
have certain timber felled and prepared during the inactive season of 
the year and desiring to make such arrangements aa would permit it 
to entrust the work to four men who could be left alone without 
supervision after the others had departed from that region, entered 
into a written agreement with four experienced woodsmen, including 
the deceased, whereby they undertook to fell and prepare designated 
trees at a stated price per thousand feet with tools to be furnished and 
sharpened by defendant. No mention was made in this agreement as 
to supervision, the time which should be devoted to the work or the 
right to employ assistants. All other operating expenses and living 
costs were to be paid by the workers from their own funds. On the 
development of dissatisfaction of the four as to their probable earnings 
under this arrangement, defendant supplied two men to do a part of 
the work at a daily wage which was to he paid out of the earnings of 
the four. After the injury to deceased, the above agreement was 
dropped and the work of decedent's associates was paid for on the 
basis of day's wages, although payments for the work done before the 
agreement was terminated were treated as to bookkeeping by defendant 
as part of the cost account and not as wages on the pay roll account. 
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It was held that at the time of the injury the deceased was an inde- 
pendent contractor and not an employee within the meaning of the 
"Workmen's Compensation Act. Compensation was accordingly denied. 
(See Parsons vs. Industrial Accideiil Commission, 55 Cal. Dec. 846, 
6 Cal. I. A. C. 93.) 



No. 9849— September 3, 1921. 
ORACE WILIjS, ouabdian ad litem and tbubtee fob H. i 
Applicant, VB. McMANUS CITRUS COMPANY and 
FIDELITY AND GUARANTY COMPANY, Defendai, 



Abisino Out op Euploymbnt — Employee Injured While Movihg Own 
Automobile to Anotheb I'lace on Bmfiovbb's Pbemises Bbfobe Be(!Innin<i 
WoBK — Nor Compensable. 

On April 15, 1921, the applicant drove his automobile from his 
home to the defendant's plant at National City to enter upon employ- 
ment which had been tendered to him; he parked the automobile on 
the employer's premises and before beginning work was directed by 
the foreman to move the car to another place on the premises in order 
to make room for the automobile of one of the employer's officials. In 
cranking his car in order to comply with this direction, the applicant 
suffered a fracture of his arm. It was h^ld that since the injury 
occurred before the applicant had begun to render any service and 
was not caused by any condition of the employer's premises, it did not 
arise out of the employment and was not proximately caused thereby. 
Applicant was accordingly denied compensation. 



L. A. No. 1376— September 3, 1921. 
J. E. LOCKLEAB, ODESSA LOCKLEAR and THERFX^A LOCKLEAR, GUSSIE 
LOCKLEAR, MART HELEN LOCKLEAR and ANNETTA MaE IjOCK- 
LEAR, MIKOBS, BY HOWARD W. WRIGHT, ouabdian ad litem, Appli- 
canU, vs. W1JJ:,IAM FOX VAUDEVILLE COMPANY and RUBY GRAVES 
rX>CKLEAR, Dcfundants. 

Empix>tment — Aviator and Motion PioriiEE Actob Fubnishino Own Pianbs 
AND Piuyis — Upkeep of I'i^^nes 1'aili by Kmploteh— Dibkction and Contbol 
ExEucisEU BY Employeb— Not Indbi'kniient Contractob. 

Howard W. Wright, attorney, for Applicants. 

Alfred Wright, Ovila N. Normandin and O'Mclveny, Milliken and 

fuller, attorneys, for Defendants. 

Ormer L. Loekiear was a professional "stunt" aviator and actor. 

About May 21, 1920, he entered into an agreement with defendant 

William Fox Vaudeville Company whereby his services as performer- 

in the production of motion pictures were engaged on a certain weekly 

salary, he to furnish two aeroplanes and to provide and pay pilots for 

the same and the defendant to pay for the upkeep of the plane.s. His 
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services consisted of performances both as actor on the grouud and as 
aviator doing "stunt" flying in the air; he was directed by defendant 
as to the details of the performance on tlie ground and was also 
instructed as to the particular performances which should be rendered 
in the air. On the night of August 2, 1920, he was directed to fly after 
dark and on the appearance of a certain light on the ground as a 
signal, to light the flares on his plane and do a t*il spin in order that 
the flares moving in the course thereof might be photographed by 
the motion picture cameras on the ground. While performing the 
tail spin as directed, the aeroplane fell and both Locklear and his pilot 
were killed. It was held that since the deceased was engaged to render 
his personal services as a skilled and experienced aviator and actor 
and since he was subject to the direction and control of defendant as 
to the details of his service and the manner of their performance, not- 
withstanding that he was allowed considerable discretion in the activities 
in which he was skilled and notwithstanding also that he furnished his 
equipment and the operators thereof, he was an employee of defendant 
and not an independent contractor within the meaning of the Work- 
men's Compensation Act. A death benefit for total dependency was 
accordingly awarded to the defendant, who was decedent's wife and 
for whose support the deceased was legally liable, and the applicants 
hk father, mother and minor brothers and sisters, who were not proved 
to be dependent upon him, were denied a death benefit. (See Stites 
vs. Universal Film Martufacturivg Company, 2 Cal. I. A. C. 653 ; Pearson 
vs. M. M. Potter Co., 10 Cal. App, 245 ; Majors vs. Connor, 162 Cal. IHI.) 



No. 8715— September 17, 1921. 
THE PEOPLE OF THE STATE OP CALIFORNIA and MB8. EDNA OWENS, 

Api/Ucanli, vs. THE RED RIVER LUMBER COMPANY, Defendant. 

[1] Dependbncy— Illicit Cohabitation of Emplotee with Wouan Not 

FOBMALLT MABBIED TO HiM "COMMON I.AW" WlTE— NO Dra<BNDENCy. 

[2] Empmteb's MiaooNDUCT — Industbial Rehabilitation Fdnd Payment 
Pboviobd by Ciiapteb 183, T^ws of 1919, Not Subject to Redcction Specified 
IN Section 6 op Workmen's COMPENaATioB Act. 

A. Orant Miller, attorney, for Applicants. 

A. W. Bolton, attorney, for Defendant. 
On October 29, 1919, Elmer H. Owens was killed when he came into 
contact with a live wire while working in the employment of defendant 
as electric lineman at Westwood, California. The applicant Mrs. Edna 
Owens began open and notorious cohabitation with him in Rochester, 
Nevada, on May 1, 1914, and thereafter assumed his name and lived 
with him as his wife in the various localities to which his employment 
took him and was supported by him. Although according to her 
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testimony she intended to be formally married to him, it was admitted 
that up to the time of the fatal injury no attempt had been made to 
comply with legal requirements in this respect. Applicant contended 
that her relationship with deceased under these circumstances consti- 
tuted a common law marriage in Nevada, which should be recognized 
and respected as valid and binding in this state, and that therefore 
ghe was entitled to a death benefit. Defendant contended that the 
injury was proximately caused by the employee's serious and wilful 
misconduct within the meaning of the Workmen's Compensation Act 
and that defendant's liability for $350 to be paid into the Industrial 
Rehabilitation Fund in acordanee with the provisions of chapter 183, 
laws of 1919 of California, should be reduced one-half. But it was 
held that [1] the applicant's relation to the deceased was not such as 
to satisfy any of the requirements of section 14 of the Workmen's 
Compensation Act as to dependency, and that [2] any misconduct on 
the part of the employee which may have approximately caused his 
fatal injury was immaterial because the liability provided by said 
chapter 183 was not subject to the rfiduction provided by section 6 of 
the Workmen 's Compengation Act which applies only to compensation 
payable only lo an employee. 

Defendant's petition for rehearing was granted as to the contention 
that said chapter 183 was uneonsfitutional, but was denied as to the 
contentions regarding the propriety of the decision as to misconduct. 

Application dismissed foe lack op jurisdiction. 



No. 999e— September 17, 1921. 
ANGBI^ MORRI, JULIO MORRI, PIETRO MORRI, TBRB8A MORRI, 
KATHEItlNE MORRI, and IX)RENZ0 MORRI, minobs, bt THEIb 
flUAKDiAN AD LITEM AND TBU8TCB, ANGELA MORRI, Applicant; vs. SAN 
FRANCISCO SALT REFINERY and GENERAL ACCIDENT. FIRE 
AND LIFE INSURANCE CORPORATION. Defendant*. 

Abibino Out of Employuent— Empixiteg Injubes is Eletatob— Reason fob 
Using Elevator Not DEMONSTBArED but Probadlt fob Pubposbis of Euploi- 

MENT— EVIDBKCK OT INDUSTEIAI. INJUET SlIFFICIEKT. 

Redman and Alexander, attorneys, for Defendants, 
On May 31, 1921, Pietro Morri, husband and father, respectively, of 
the applicants, was killed by being crushed in an elevator which he 
was using on the premises of defendant at San Francisco, where he 
was employed as laborer. The evidence ^owed that immediately 
before the injury he was engaged in executing the directions of his 
superior to take some empty sacks from the second floor to the base- 
ment; incidentally to this work he had piled some sacks on a hand 
truck which he left in front of the elevator door; immediately there- 
after he was found caught in the elevator shaft between the second 
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and third floors. So far as appeared, he had no duties to perform on 
the third floor and there was no reasonable explanation for his presence 
above the second floor other than his possible attempt to bring the 
elevator to the second floor for use in taking the sacks to the basement. 
The employer's rules prohibited use of the elevator for any purpose 
other than transportation. It was held that, although decedent's pre- 
cise object in using the elevator at the time he was injured was not 
demonstrated, nevertheless, in view of the probability that his use of 
it was for a purpose properly included witliin the scope of his employ- 
ment and in the absence of any definite indication to the contrary, the 
evidence was sufficient to establish that the injury arose out of the 
employment and was compensable. (See Anderson vs. National Ice 
Co., 4 Cal. I. A. C. 340 ; Casualty Company of America vs. Industrial 
Accident Commission, 54 Cal. Dec. 599; 4 Cal. I. A. C. 340.) 

Rehearing granted. 

"Writ of review denied by supreme court. 



No. 9813— September 19, 1921. 

E. a. HINDS, Applieant. .VS. STATE CX)MPBNSAT10N INSURANCE FUND, 

Defendant. 

Akisino Out op Empioyment— Thavelinc. Salesman Usinu Empix)¥er'8 Auto- 
mobile ON Trip to Interview Customebs and Play Baseball — iMJUnr in 
Collision — Compen sable. 

John J. Taheny, attorney, for Defendant. 

The applicant was employed by Weinstock-Nichols Company as 
traveling salesman. He had planned to go from Oakland to Antiocb 
on April 3, 1921, to play baseball for his own amusement; on learning 
of this plan, the employer suggested that applicant use the company's 
automobile and stop en route at Bay Point to interview a prospective 
customer Applieant complied with this suggestion, intending also to 
call upon customers in Antioch whom he otherwise would not have 
interviewed until the following week. After attending to the errand 
at Bay Point, he was injured in an accident while proceeding to 
Antioch. It was held that, notwithstanding the absence of a suggestion 
or a definite order of the employer that applicant interview the custo- 
mers in Antioch, the applicant's expectation and intention to transact 
such business for the employer was sufficient to render the trip to 
Antioch a service in the course of the employment, although the trip 
was taken partly for applicant's personal purposes also, and that the 
injury was therefore compensable, 

Reheamnq denied. 

Settlement agreement approved. 
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L. A. No. 1133— September 20, 1921. 
FRANKLIN HURD, a minob, bt his ouaediak ad uteic and tbustbc, LEON 
HURD, AppUcanti. vs. CROWN CITY DAIRY COMPANY, GEORGE 



[1] Abisino Out of Bmplotment — EPiPHvaBAi. Sepabation of Neck of 
Feuub — Innuhebable Small Tkauuas Dub to Jvurma Fbom Dexivebt 
T B uc K — Com pen s a ble. 



Edward E. MiUiken, attorney, for Applicant, 

H. H. Kinney, Duke Stone, V. F. Love and William Kehoe, 
attorneys, for Defendants. 
The applicant, fifteen years old, was employed by defendant as 
dairyman's helper at Pasndena, his duties involving the delivery of 
milk requiring the frequent jumping from the delivery truck to the 
ground. "While so employed on July 17, 1919, he noticed symptoms 
in the left hip which progressed to disabling degree on July 27. 
Within thirty days complaint was made by and on behalf of the appli- 
cant to the employer as to the existence of a disability which was 
attributed by applicant to the employment, the exact nature or etiology 
of the disability or the nature of the causal connection with the employ- 
ment not being explained because they were not known. The insurance 
carrier's representative examined the hip within such thirty days and 
made a diagnosis of strained muscle, but the condition failing to 
improve under the defendant's treatment, applicant was examined by 
a physician of his own selection who diagnosed an epiphyseal separa- 
tion of the neck of the left femur due to innumerable jars caused by 
his jumping from the delivery truck by reason of incomplete ossifica- 
tion of the femur charact^.ristic of adolescence. Liability for compen- 
sation on account of this condition having been denied by the insurance 
carrier, applicant incurred considerable expense for treatment to cure 
him of the disability. It was iwld that [1] the condition resulting 
from the accumulation of the effects of small traumas to which the 
employee was subjected ic the course of his employment constitnted 
an injury in the nature of an occupational disease and was therefore 
compensable under the terms of the Workmen's Compensation Act 
and that [2] since within thirty days after onset of the disability the 
applicant gave to the defendants all the information which he had 
regarding the injury and the defendants were afforded a suflBcient 
opportunity to make full investigation of the facts and since the failure 
to give written notice of tht claim of injury was not due to any inten- 
tion to mislead or prejudice the employer or insurance carrier in 
making their defense' and neither defendant was in fact mislead or 
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prejudiced by the absence of such notice in writing, the notice given 
was sufficient under the terms of said act. 



No. 9948— September 21, 1921. 

i AND ELBOPRIC COM- 

[1] Arising Out of Employment — Empmtbe's Oii. Saturated Clothino 
luNiTEU Whu,e TjIoiitinu Cigarettb^Smokino Pboiubited by Known Safety 
KuLES — Injury Compensable. 

[2] Employee's Sebious and Wilfui, Misconduct— Fatal Injubies Pboxi- 
mately Caused by Employee's Serious and Wilful Misconuucx— Such Mis- 
conduct Not a Defense to Claim fob Death Benefit. 

/. F. Chapman, attorney, for Applicant. 
John P. Coghlan, attorney, for Defendant. 

, On June 6, 1921, Vittorio Gazzolo, applicant's husband, was fatally 
burned when his clothing, which was inflammable because saturated 
with oils used in connection with his employment by defendant as 
laborer at San Francisco, was ignited from a match with which he was 
lighting a cigarette while on the employer's premises during his work- 
ing hours. It appeared that smoking under the circumstances in which 

. deceased was endeavoring to light the cigarette was in direct violation 
of express orders known to him and understood by him to have been 
made by the employer for the safety of employees and the plant in 
which much intiammable material was used. It was kdd that [1] 
notwithstanding that the act which precipitated the fatal injuries was 
a violation of such safety orders and did subject the employee to a 
danger not normally attending his employment, nevertheless the 
doctrine of added peril eould not be evoked as a defense and the iiijury 
arose out of the employment and happened in the course thereof and 
was compensable and that [2] although such violation of safety orders 
constituted serious and wilful misconduct proximately causing the 
injuries, such misconduct was not available as a defense to applicant's 
claim for a death benefit. 
Rehearing denied. 
Writ of review denied by supreme court. 



No. 9816— September 23, 1921. 
JOHN BORCK. Applicant, vs. HASLETT WAREHOUSE COMPANY 
CALIFORNIA CASUALTY INDEMNITY EXCHANGE, Defmdatita. 



S. R. Pfund, attoraey, for Defendants. 
On June 26, 1919, the applicant suffered an injury to his back when 
a gangplank on which he was standing fell while he was workiog in the 
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employment of defendant as warehouseman at San Francisco. During 
the treatment for the back injury it was ascertained that the disability 
was being prolonged by infection from certain diseased teeth which 
were accordingly extracted. Applicant contended that since the teeth 
were removed only by way of treatment for an industrial injury, he 
was entitled to their replacement as a part of the compensation for 
which defendant was liable. But it was held that defendant's responsi- 
bility on account of the injury terminated as to the teeth on removal 
of the complicating condition of infection and that defendant was not 
liable for the expense of replacement. 



No. 10225— September 23, 1921. 



D. W. Burhank, attorney, for Defendants. 
While riding on a street car on his way home after the close of the 
day's work on April 13, 1921, the applicant, who was working in the 
employment of defendant as foreman, was struck upon the head by an 
individual whose identity or motives were not ascertained. It appeared 
that the defendant had not acceded to the demands of workmen who 
had been on strike for a considerable period prior to the injury but, by 
reason of the services of applicant and certain other exceptionally 
efficient foremen, was enabled to continue the operations of its plant 
despite the strike and that such continuance of operations depended 
practically entirely upon the continued services of such foremen. 
Several others employed by defendant in the capacity in which appli- 
cant served were assaulted and injured under circumstances su^jesting 
the possibility that the assaults were committed or prompted by strike 
sympathizers. It was held that in the absence of any evidence as to 
the identity and motives of applicant's assailant, the evidence was 
insufficient to establish that the assault was committed as the result 
of any risk to which applicant was specially exposed by reason of his 
employment or while or because of any service which he was rendering 
the defendant in the course of his employment. Compensation was 
flceordingly denied. (See Linnell vs. Standard Gas Engine Co., 7 Cal. 
I. A. C. 101 ; Landgren vs. C. F. Bravn and Company, 8 Cal. I. A, 
C. 275.) 
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No. 9121— September 30, 1921. 
AURORA ARROYO, RAYMUNDA ARROYO and GUADALUPE ARROYO, 

UlNOBS, BV TUEIB OVABDIAN AD LITEM, UAFAEL ARROYO, AppUCOMU, rS. 

MADERA SUGAR PINE COMPANY, Defendant. 

[1] Extent of Dependencv— Amount or Contbibutionb of Califobnia Em- 
pi«¥EE to Foreign Dependents — Question of Fapt. 

[2J Con stitutiosality— Right of Alien Dependents to Death Benefit — 
Relevant Provisions of Workmen's Compensation Act Constitutional. 

Fee and Sing, attorneys, for Defendant. 

On August 20, 1920, Isaac Arroyo was killed when a tree fell upon 
him while he was working in the employment of defendant as laborer 
at Sugar Pine, California. He left surviving him the applicants, his 
sisters, residents and citizens of Mexico. It appeared that the deceased 
remitted to applicants varying amounts of money intended and used 
for their support; although the evidence was not entirely definite Jind 
specific as to the annual amount which the employee devoted to this 
purpose, the Commission found that [1] the evidence showed the 
deceased had thus devoted the annual amount of $300 and that appli- 
cants were accordingly entitled to a death benefit of $900. It was held 
further, contrary to defendant's contention that no public need of this 
state ia satisfied by preventing persons in Mexico from becoming public 
charges, that [2] under the provisions of the Workmen's Compensation 
Act nonresident alien dependents were entitled to receive the death 
benefit provided by such act equally with residents of California and 
that such provisions of the act authorizing such compensation was not 
unconstitutional. 

Reheabinq denied. 

Writ of review denied by supreme court. 

Writ op error granted to united states supreme vovbx. 



No. 10158— October 6, 1921. 
THE PEOPLE OF THE STATE OF CALIFORNIA <G. W. BRUCHIE), 
Appnctint, VS. RAYMOND HOOX and EMPLOYERS' LIABILITY AS8UE- 
ANCE CORPORATION, LIMITED, Dffendante. 

[1| Sufficiency of Evidence — Cook Killed by Explosion of Kerosene uhei> 
TO Light Fire in Stove— Injury While at Work on Employer's Premises — 
Injury Compensable in Absence op Evidence to Contraby- 

12] Jttbisdiotion—Emploter of Fabm Laborer Insubgd Against Liabiutt 
Under Wobkmen's Compensation Act— Insurance Caurieb Liable Under 
Chapter 183. Laws of 1919. 

A. E. Grttupner, attorney, for Applicant, 

R. P. Wisecarver, attorney, for Defendants. 
Durmg his working hours on September 21, 1920, G, W. Bruchie 
was fatally burned by the explosion of kerosene which he was using to 
light the fire in a cook stove at the place of his employment by defendant 
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as cook in defendant's labor camp on a rice farm in Colusa. At the 
time of the injury the defendant employer was insured by defendant 
Employers Liability Assurance Corporation, Ltd., against liability 
under the Workmen 's Compensation Act. No evidence was introduced 
as to the particular circumstances under which the deceased was using 
the kerosene or any orders or customs regarding the same. It was 
contended on behalf of the defendant insurance carrier that the injury 
did not arise out of the employment or at least was proximately caused 
by the employee's serious and wilful misconduct and that the insurance, 
although it subjected the excluded employment of farm labor to the 
provisions of the Workmen 's Compensation Act, did not serve to impose 
upon the employer or the insurance carrier the liability provided by 
chapter 183, Laws of 1&19. But it was held that [1] since the injury 
occurred at work on the employer's premises and during the hours of 
employment and there was no evidence to the contrary, the presumption 
of compensability rendered the evidence sufficient to establish an injury 
compensable under the provisions of the Workmen's Compensation 
Act and that [2] the insurance carrier was liable for the $350 payment 
required by the provisions of said chapter 183, notwithstanding the 
employee's occupation at the time of the injury. 

A rehearing was granted as to the contention that said chapter 
183 was unconstitutional but was denied as to the contentions regard- 
ing the propriety of the second point above decided. 



No. 10209— October 6, 1921. 
C. W. PORTER, AppUcBHt. va. TONOPAH EXTENSION MINING COMPANY 
AND INDUSTRIAIj INSURANCE COJIMISSION OF THE STATE OF 
NEVADA. UefendanU. 

JuBiauicTioN — Injury in Nevada Compf.ksatbd U^deb Wobkmen'8 COM' 

PENSATION LAW OF NEVADA— A PPUCATION TOR COMPENSATION TJND^ CAUFOBRIA 

WoBKUEN'a Compensation Act Babbed. 

WiUiam D. Hatch, attorney, for Applicant. 

Cooke, French, Stoddard and Ration, attorneys, for Defendant 

Tonopah Extension Mining Company. 

Eobert Richards, attorney, for Defendant Insurance Commission 

of the State of Nevada. 

On June 7, 1921, the applicant sulTered an injury within the State 

of Nevada while working in the employment of defendant Tonopah 

Extension Mining Company as engineer when the whistle of an engine 

which he was repairinp; fell upon him. It appeared that at the time 

of the injury the employer was insured by the Nevada State Fund 

against liability under the Workmen's Compensation Law of Nevada 

and that applicant at the time of filing application herein had already 
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received the compensation to which he was entitled under the provisions 
of that law. It did not appear that the contract of his employment was 
made in the State of California. It was held that, since the employee 
had already been compensated under the law of the state in which the 
injury occurred, his right to collect benefits under the Workmen's Com- 
pensation Act of this state was barred. The application was accordingly 
dismissed. 



L. A. No. 1223— October 10, 1921. 
MRS. ANNA B. FRANKEN and LOIS MAT FRANKEN A«n EDWARD L. 
FRANKEN, minors, bv thbib ouakdian ad uteu and tbusteb, MRS. 
ANNA E. FRANKEN, ApplKanta. vs. GENERAL PIPE LINE COMPANY 
OF CALIFORNIA and STATE COMPENSATION INSURANCE FUND, 
Defendants. 

Independent Contkactob — Stbbfibjack ENGAas) To Do Specified Painting 
FOB Specified Sum and Furnish Own Equipment Except Paint— Fuij, Con- 
trol OvBE His Own Time and Manneb op Wobkino— Not Employment. 

This was an application by the widow and minor children of Edward 
L. Franken who was killed on July 10, 1920, when part of the sus- 
pending apparatus on which he was painting smokestacks gave way 
and he fell. On the basis of the facts therein stated, the Commia^on 
on December 31, 1&20, rendered the following opinion setting forth 
the reasons for the issuance of findings and award on the same date, 
holding that at the time of the injury the deceased was an employee 
and not an independent contractor and that therefore the applicants 
were entitled to a death benefit. 

The defendant insurance carrier's petition for rehearing was granted 
and new evidence was received which showed the facts to be as follows : 

The deceased was by regular occupation a house painter, at which 
he worked an an employee for day's wages. In addition to this occu- 
pation he also held himself out as engaging in the independent calling 
of steeplejack or stack painter, in which calling he engaged only irregu- 
larly and when he was not occupied as employee in housepainting, 
although he distributed printed business cards showing bis name and 
address and describing himself as ''steeplejack." Having painted a 
number of defendant's smokestacks two years before, he made an 
arrangement with defendant about two weeks prior to his death to 
paint a specified number of smokestacks located at various places 
between Los Angeles and Bakersfield for specified prices per stack, 
depending upon their dimensions. The defendant was to furnish the 
paint, but deceased furnished his own equipment, including tackle, 
brushes and an automobile required for transportation between the 
widely separated points at which the work was to be done: Deceased 
had complete control of his time and manner of working as well as the 
order in which the various portions of the work should be undertaken. 
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It was agreed that he stould work alone without engaging assistants, 
the evidence containing a suggestion that this was probably beeaose 
the defendant would require deceased to protect any assistants by 
insurance covering liability under the Workmen's Compensation Act. 
The defendant retained or actually exercised no control, but was to 
inspect the work done before paying lor it. As the decision after 
rehearing, the Commission, on the basis of these facts, issued an order 
on October 10, 1921, rescinding the findings and award theretofore 
rendered and instead thereof dismissed this proceeding for want of 
jurisdiction on the basis of the following findings of fact : 

"Edward L. Franken, at and prior to the time of his death as 
heretofore found herein, was eni^aged in the independent calling 
of a steeplejack, furnishing his own equipment and being responsi- 
ble to his principal for the results only of his work and not for the 
manner of its performance, and was at the time of said injury and 
death working for defendant General Pipe Line Company of 
California, in the course of said independent calling and as an 
independent contractor, within the terms of the decision of the 
Supreme Court of this state in the ease of Prior vs. Industrial 
Accident Commission, 61 Cal. Dee. 788, 8 Cal. I. A. C. 000, and 
was therefore without the jurisdiction of this Commission," 

opmioN. 

Edward h. Franken was killed on July 10, 1920, while painting a 
smokestack for the defendant General Pipe Line Company of California 
at Rose Pumping Station, Kern County. The tackle which he used in 
ascending the smokestack gave way in some part and be fell, sustaining 
injuries from which he died the same day. 

All of the evidence obtainable with reference to the nature of the 
contract entered into for the painting of the smokestacks is that of 
E. L. Adams, superintendent of transportation of the defendant com- 
pany, and, according to the testimony of Adams, the following are the 
essential facts: Within two weeks prior to the death, Franken bad 
applied to Adams for the job of painting the stacks of the defendant 
company, he having painted them two years before. The stacks were 
scattered between Los Angeles and Bakerstield, and he offered to paint 
them at $5.50 and $12,50 per stack according to their dimensions, 
defendants to furnish the materials, but Franken to furnish his own 
tackle and brushes. Franken was to do the work in a satisfactory 
manner, which consisted in thoroughly cleaning the stacks and then 
painting them. Nothing was said about hours of labor or precisely 
when the work was to be done, although Franken subsequently told 
Adams the date on which he would commence the work, but this was 
a matter of convenience for himself, and not material to the defendant 
company. He had his own automobile to use in going from stack to 
stack at the pumping stations and there were about twenty stacks in 



LnOO<; 



K^IC 



i£i industriaij accident commission decisions. 

all to be painted. Pranken was to paint them alone and defendant 
would *ave objected if he had hired an assistant. He was to take 
his meals at the pumping stations, bul was expected to pay for them. 

The issue is as to whether this was a contract of employment or an 
independent contract. 

Section 69 (a) of the Workman's Compensation, Insurance and Safety 
Act reads as follows: "'Whenever this act or any part or section 
thereof is interpreted by a court it shall be liberally construed by such 
court with the purpose of extending the benefits of the act for the 
protection of persons injured in the course of their employment." 

If such obligation rests upon the court in construing the terms of 
this act, it can not rest less strongly upon the Industrial Accident 
Commission in making the decisions in contested cases. 

It shows no disrespect to the courts for this Commission to refrain 
from extending the restrictive determinations of the courts beyond the 
precise limits to which the courts themselves confined their conclusions; 
that is, where the courts have laid down certain principles of decision 
with reference to independent contractor, there is no obligation on the 
part of this Commission to apply those principles beyond the strict 
letter of judicial decision. The statute does not require this Commis- 
sion liberally to construe the decisions of the courts for the purpose 
of depriving injured workmen of the protection of the act, but rather 
the reverse. 

If Franken had agreed with Adams to paint these twenty stacks for 
a round sum of, say $200 without any qualification, it might conceiv- 
ably be held that he was an independent contractor. Per contra, if 
he had agreed to paint the stacks at a daily wage plus expenses of 
travel and maintenance, there would be no question that the contract 
was one of employment, but it chanced that his agreement was to paint, 
not any definite number of stacks, but what there were to be painted, 
at so much per stack, he to bear his own traveling expenses and cost of 
maintenance, thus making the determination of the issue a matter ol 
some difficulty. 

If we were to be guided by certain principles laid down in textbooks, 
and decisions of certain courts, in the determination of what constitutes 
an employee and what an independent contractor, this Commission 
might easily be forced to hold the term "employee" within a very 
narrow and injurious range. Our attention has been called to a defini- 
tion of the term "employee" as meaning "a person hired to work for 
wages as the employer may direct." This would bar from the benefits 
of the compensation act all persons working for salaries or working on 
commission or doing piece work, thereby putting out from under the 
protection of the law a lar^e proportion of all persons who have been 
enjoying that protection from the first. 
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Another rule of decision, better justified as a matter o£ convenience, 
rather than of justness of application, is that the employer must have 
retained the right to exercise control over the employee in respect to 
tlie manner in which the work is to be executed. The record in this 
case discloses no discussion at all over any such point. Therefore, we 
are at liberty to conclude as the circumstances warrant. There is 
nothing in the record to show that the defendant company could not 
have discharged Franken at any time and could not have given him 
instructions that it wanted to with reference to where the work was to 
begin and how it was to be done, and yet that power was not specifically 
reserved and such powers are not commonly reserved in employing 
labor. Where it exists it is an implied power and seldom an expressed. 
Another definition is that "a master is one who not only prescribes 
the end but directs, or at any time may direct, the means and methods 
of doing the work." We think it goes without saying that where an 
employer hires an artisan to do a definite piece of work and undertakes 
to stand over him and tell him just how he shall do it, what tools he 
shall use and what methods he shall employ in doing his work, such 
employer would soon find himself minus his employee; he would pack 
np his tools and leave the job. As a matter of common experience, where 
men are hired to do work they are presumed to know how to do it and 
are permitted to go on with it in their own way, whether compensated by 
day or by week or by month or by lump sum for the job, and any inter- 
ference as to method of working would be taken as a reflection upon 
their knowledge of their trade and would be submitted to with ill grace. 
In the light of experience, this Commission has become doubtful of the 
eflBeacy of seeking to establish justice through the instrumentality of 
dictionary definitions, but rather the broad facts of experience must 
be relied upon in reaching just conclusions as to what industrial terms 
are commonly understood to mean. 

The latest decision of a competent court bearing upon the issue of 
independent contractor vs. employee was that of Flickenger and Mtna 
Life Insuramce Co. vs. Industrial Accident Comtmssion, 6 I. A. C. 
page 169. In this case, the decision of the Commission was overruled 
and it was held that Tarvin A. Reeves was an independent contractor 
and not an employee. This decision was reached by the Supreme 
Court of California on the ground that the legislature had no power 
to change the meaning of the term "employee" as it existed at the time 
of the. adoption on October 10, 1911, of the constitutional amendment 
providing for the enactment of a compulsory compensation law; also 
upon the ground that Reeves had held himself out as following the 
truck business as an independent calling ; also that the right of control 
of the employer, and not the fact of control, determines whether or not 
the employee is an independent contractor. 

Goo»^lc 
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Reference in this case was also made to the ease of Stevens vs. Tittle, 
3 I. A. C. 296 (Western Indemnity Company vs. Industrial Accident 
Commission, 172 Cal. 807), where Stevens had held himself out as 
contracting teamster, and had given out printed cards styling himself 
as such. In this case there is no evidence in the record to show that 
Franken held himself out as following an independent calling. He 
did style himself a stack painter and he was in fact a house painter, 
as some one else might be a sign painter ; but these terms imply only 
the trade which is followed, or the branch of the trade, and not that it 
is followed as an independent calling. When he was not working at 
painting smokestacks, Franken did house painting by the day and 
occasionally painted flagpoles. 

Likewise, there is nothing in the record to show th4t the employer, 
the defendant pipe company, could not have exercised control over the 
work done by Franken under the terms of the agreement as it could 
have exercised it over an employee working by the day. In either 
event there would have been almost no opportunity for exercising 
control unless the employing company went to the expense of sending 
along some one with the man to direct what to do and how to do it, a 
proceeding that would have been thoroughly impracticable and would 
not have been contemplated under any form of employment. If the 
man who painted the smokestacks knew enough Jo paint them he would 
go ahead and paint tbem in practically the same way under any form 
of contract of hire or not of hire, and the fact that no reservation of 
control was discussed or stipulated at the time of employment should 
uot bar the widow and children from the support which the law 
intends to give to the dependents of those who lose their lives in 
industry. 

In the judgment of a majority of this Commission, the contract 
made between Adams and Franken with reference to the painting of 
the smokestacks of the defendant company was a contract of employ- 
ment as a form of piecework, simply another way of paying wages. 
As a part of this contract, the workman was to furnish his own trans- 
portation and his own tackle, which workmen commonly do, eseept 
where they are working for master workmen in their own line. Car- 
penters furnish their own kits of tools and painters and paperhangera 
furnish their own ladders and boards, falls and ropes, whether they 
work by the day or by the job. If Franken specialized in stack paint- 
ing it was because the risk and his own facility in doing the, work 
enabled him to make better wages that way than he could by doing the 
work by the day, but it is not the kind of work that employers hire 
done by the day. It is naturally piecework, such as the painting of 
fence posts or telegraph poles would be. We can see no reason why 
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the painting of smokestacks at so much per stack should be held to be 
an independent contract when the setting of telegraph poles at so much 
per pole would ordinarily be held to be a contract of employment, or 
the digging of post holes at so much per hole, or peeling peaches at so 
much per bos. 

It should be borne in mind that all the materials to be used were 
famished by tJie employing company and that Pranken 's work was to 
go from place to place and perform the manual labor. 

The fact that he used his own automobile in going from place to 
place is uot significant. Hundreds of employees so go to and front 
their places of employment habitually. 

The undersigned are of the opinion that, under the latest interpreta- 
tion of the Supreme Court relative to what constitutes an independent 
contract, this is a contract of hire and Franken was an employee at the 
time of his injury and death, and that an award should be made for 
the death benefit provided by the act. We are further constrained to 
take this view for the reason that, by virtue of section 19 (d) (1) of the 
"Workmen's Compensation, Insurance and Safety Act, that an injured 
workman is an independent contractor and not an employee is an 
affirmative defense, throwing the burden of proof upon the defendant, 
which burden, in our judgment, has not been discharged in this case. 

Will J. French, 

A. J. PlLLSBUSy, 

Commissioners. 



No. 9769— October 10, 1921. 



8. F. Pfund, attorney, for Defendants. 
During a strike of those engaged in foundry work the applicant was 
employed by defendant to serve as foundry foreman in defendant's 
plant at San Francisco. While applicant v/as upon the street during 
the noon hour of January 21, 1921, he was assaulted and suffered 
iDJuries which formed the basis of this proceeding. The Commission 
held that the injuries were compensable for reasons set forth in the 
following finding of fact which was contained in the findings and 
award : 

"2. Said injuries were sustained under the following circnm- 
slaaces: the employees of said employer, ^proximately a year 
before said injuries, had gone on a strike and said strike was in 
effect at the time of said injuries and for a considerable time- 
thereafter. At the time of said injuries the employee during the 
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noon hour left the plant of the employer to go to the office of the 
employer, to confer with the offieers thereof regarding his work, 
and while en route was set upon and assaulted by three or four 
men, whot^e identity is unknown and whose object can only be 
ascertained from the surrounding circumstances. At the time of 
applicant's employment the employer had engaged a rooming and 
boarding house for the men working during the strike and had 
conveyed them to and from said boarding house and place of 
employment in machines, for protection, and the service of said 
machines had been discontinued only about one month prior to 
this injury. There is no evidence of any other probable motive 
for said assault than as indicated in the foregoing circumstances, 
which are sufficient, in the opinion of this Commission, to convince 
men of ordinary understanding, and this Commission now findH 
that said assault was committed by strikers or their sympathizers, 
for the purpose of coercing said employer into compliance with 
the demands of said strikers and that, therefore, said injuries 
arose out of and in the course of said employment and while the 
employee was performing a service growing out of and incidental 
to said employment, and acting within the course thereof, and 
were proximately caused thereby." 



No. 7987— October 14, 1920. 
IX)WEI.L S. BLACK. Applicant, vs. COUNTY OF SACBAMBNTO. ELLIS 
JONES. SaBBiFF OF Saceamento Coumy, G. MEYER, C. MEYER, F. C. 
HOLLIKG AND BERT GUNZBERGER, individuallt akd as copabtnebs 
UNDER THE NAME OF L. MEYER AND COMPANY, AND STATE COMPEN- 
SATION INSURANCE FUND, Defendant*. 



B, E. Pemberton, J. B. Hughes and B. Oumberger, attorneys, for 
Defendants. 
On January 14, 1920, the applicant suffered injuries requiring the 
amputation of a part of his left arm when the barrel of a rifle 
exploded while he was shooting at some wild geese on some ranch 
property in Sacramento County. Applicant was on the property by 
virtue of his appointment by defendant Jones, sheriff of Sacramento 
County, as keeper under and by virtue of a writ o£ attachment which 
had been issued in a civil suit which waa being litigated in the superior 
court. The gun which caused the injury was not necessary for any 
purpose connected with applicant's duties as such keeper but at his 
request and with the sheriff's permission was used by applicant for his 
own diversion. It was held that at the time of the injury the applicant 
was in the employment of the sheriff only and not of the county or of 
the litigating party at whose instance the writ of execution had been 
issued. Since the injury did not occur by reason of applicant's per- 
formance of any of his duties as keeper or because of any risk to 
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which he was exposed by reason of such employment, but was caused 
by an act undertaken by applicant for his private purposes independ- 
ently of the employment, compensation was denied. 



No. 10096— October 14, 1921. 



Abisinq Out of Empij>ym est— Transportation Fihnished by Employer 
TO Employee ah Accommodation— I n.iu by Iiubino Such Transportation Not 

C'OMPENSABI.E. 

G. R. Williams, attorney, for Defendants. 
The applicant was working in the employment of defendant as 
laborer at Richmond on May 27, 1921, At the time of entering upon 
this employment no arrangements were made whereby the employer 
definitely undertook to furnish to applicant any form of transportation 
between his home and the scene of his work although the fact was stated 
that the employer frequently had occasion to drive a truck between 
the two places and that, if he happened to meet applicant, such trans- 
portation would gladly be furnished. Such transportation was fre- 
quently furnished but without any degree of regularity. While so 
riding in the employer's truck from work to his home on the above date, 
the applicant was injured in a collision. It was lidd that under the 
circumstances the applicant was not justified in relying Or depending 
to any extent upon such transportation as a part of the employer's 
obligations and that the transportation was not furnished as an incident 
of the contract of employment but was merely an accommodation and a 
favor which applicant enjoyed with the employer's permission and that 
therefore the injury did not arise out of the employment and was not 
compensable. 



No. 9529— October 20, 1921. 
JOSEFINA VEGA and GUADALUPE VEGA and LUIS VEGA, JR., minors, 

BY TIIEIB GUABIIIAN *D LITEM ANL) TRUSTEE, JOSEFINA VEGA, AND 

LUISANO VEGA, Applicant», vs. RIVERSIDE PORTLAND CEMENT 
--- - - D ^TNA LIFE INSURANCE COMPANY. 



[D ON riECEWORK BASIS 

Miguel Estudillo, attorney, for Applicants. 

C. L. MacFarUmd and Leland Mann, attorneys, for Defendants. 

On January 16, 1921, Luis Vega was killed when rocks and boulders 

fell upon him while he was engaged in driving a tunnel for defendant 

at Riverside. He had been in the employment of the defendant aa 



Goo»^lc 



228 INDUSTRIAL ACCIDENT COMMISSION DECISIONS. 

laborer at day 'a wages, but io order to secure better service the defend- 
ant had arranged with him to do the work of constructing a certain 
tunnel at a stated price per foot, defendant furnishing all supplies and 
deceased having the privilege of engaging assistants on his own account. 
He was required to finish the work within a specified time and was paid 
as the work progressed. It was held that at the time of the injury the 
deceased was an employee and not an independent contractor within 
the meaning of the Workmen's Compensation Act. 



No. 9916— October 20, 1921. 
STATE COMPENSATION INSURANCE FUND and GI.ENDALE CITY 
SCHOOr. DISTRICT, AppUeanU. vs. THE PEOPLE OP THE STATE 
OF CALIFORNIA, MABEL UILIX)N a«d HARRY DILLON, by hib 
AD LITEM ABD TBUSTEE, MABEL DILIXIN, Defendants. 

-Mini 

J. L. Kearney, attorney, for Applicants. 
On December i, 1920, H. L. Dillon, father of the individual defend- 
ants, suffered injuries causing his death on January 7, 1921, when a 
tree fell upon him while he was- working in the employment of the 
applicant, Glendale City School District, as laborer at Glendale. At 
that time and for more than a year prior to the injury, defendants 
Mabel Dillon and Harry Dillon, respectively, his adult daughter and 
minor son, were living with him as members of his family or household. 
The daughter was employed and did not depend upon her father for 
any portion of the expenses of her support; the son was employed for 
about two-thirds of the year at earnings sufficient to pay for his sup- 
port ; during the remainder of the year he was not employed and was 
at least partially supported by his father. On December 1, 1920, he 
entered upon employment which continued until July 1, 1921, at wages 
more than suflScient to pay for his support. It thus appeared that at 
the precise instant of the injury he was not dependent upon the father ; 
that this situation had obtained during the times of the minor's employ- 
ment and was expected to obtain while he continued the employment 
in which he was engaged at the time of the injury ; the time or extent 
of his dependency during his noneniployment did not satisfactorily 
appear. It was held that under the situation of the parties as it 
obtained at the time of the injury, the son was not dependent to any 
extent upon his father. An award was accordingly rendered in favor 
of the People of the State of California for the $350 provided by 
chapter 183, laws of 1919, of California. 
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No. 9569— October 25, 1921. 



Employment— Th BEE Individuals Encaodi to Pebtobm SPECiFrED Work ?or 
Specified Recompense — No Pbofession op Independent Oau-ino — Equipuent 

FUBNISHBD A«D RlOQT TO OONTBOL RESEBVBD BT PABTY SEBVED EUPLOTEBB AND 

Not Indo^ndent Contraotobs. 

James F. Soey, attorney, for Applicant. 

B. E. Pemberton, attorney, for Defendants. 
Defendant Shell Company of California desired to have a certain 
smokestack on its premises at Martinez painted as soon as possible. 
Schrader Iron Works, a oonstruction company, was engaged in the 
erection of certain buildings at this plant. The representatives of 
defendant and the foreman of the construction company negotiated as 
to the cost of painting the smokestack ; it was estimated that the work 
would require the services of three men for a period somewhat less 
than one day; as the work was to be done on a Sunday, the regular 
wages for such service for an entire day would be $60. It was arranged 
that the work should be done on Sunday, February 13, 1921, for $50 by 
the construction company's foreman and two others whom he should 
select, defendant to furnish all material and equipment and the money 
to be paid to the foreman who would distribute it amongst himself and 
his associates as they might agree. No arrangements were made as to 
control of details of the work; in fact, no control was exercised by 
defendant because none was necessary in view of the workers' familiar- 
ity with the requirements and their capacity for fulfilling them satis- 
factorily. The foreman associated with himself in this work the 
applicant and another who were regularly employed as structural iron- 
workers by Schrader Iron Works in the operations which the construc- 
tion company was carrying on for defendant. Neither applicant nor 
his associate who was invited by the foreman to participate was a party 
tx) the arrangements between the foreman and defendant, although 
they were ct^nizant of the general nature of the agreement, and neither 
had ever held himself out as engaged in the independent calling of 
painting. The defendant's representatives were present at the time 
applicant and his fellow workmen commenced work and knew that they 
were working under and pursuant to the arrangements made between 
the construction company 's foreman and defendant. The usual formal- 
ities of employment by defendant, such as the filing of application and 
the issuance of a card of employment, were not fuliiUed by either of 
those participating in the work. In the course of the work the appli- 
cant fell and suffered a fracture of the right os calcis and of the tip 
of the left fibula. It was held that under the above circumstances the 



(ibvGoOt^lc 



230 INDUSTRIAL ACCIDENT COMMISSION DECffilONS. 

applicant was at the time of the injury working in the employment of 
defendant and was entitled to compensation on account of the claim. 
Rehkarino denied. ~ i 



No. 10006— October 27, 1921. 
JOHN WILLIAMS, Applicant, vs. CITY AND COUNTY OF SAN FRANCISCO, 

De/eiidaiit. 

Abisino out of Employment — Cab Bepaib Fobeman Injubed WhiiJ! Wait- 

IBQ ON EMFLOYBB'S PBEU1SE8 FOB CAB TO GO HOME— SPECIAL EXPOSUBB— COM- 
PENSABLE. 

Hugh Smith, attorney, for Applicant. 

The applicant was employed by defendant as night foreman at ' 
defendant's ear barn at San Francisco, it being his duty to render to 
street cars such attention for repairs as was indicated. On the night 
of December 31, 1920, the foreman, who was in charge of the next shift 
and was to relieve applicant at midnight, was late ; applicant changed 
from his working clothes to his street clothes preparatory to delivering 
control to his successor; the fender of a ear needing repairs, applicant 
repaired the same and threw a switch and, while standing in the street 
where he would take the car on which to ride home and before returning 
his tools to the ear barn, he was struck by a passing automobile and 
injured. There was a conflict in the evidence as to whether he intended 
to return his tools to the car bam rather than take them home with him. 
The evidence showed that a considerable portion of his duties was per- 
formed in the public street where he wa-s injured. It was hsld that 
regardless of whether the applicant at the time of the injury was on 
his way to return the tools to the car bam, since the place of his injury 
was a locality in which he was required to be by reason of his employ- 
ment and since he was properly at that place at the time of the injury, 
the injury occurred by reason of a risk to which he was specially exposed 
because of the requirements of his employment and that therefore 
the injury arose out of the employment and was compensable. 

Rgiieabino denied. 



No. 9773— October 27, 1921. 

CLAUDE DB VILBISS, Applicant, vs. G. A. DB VILBISS ahd STATE 

COMPENSATION INSURANCE FUND, Defendants. 

Proximate Cause of DiSABiLiTY^PBEKxiaTiNQ Osteo-Sarcoma Lighted Into 
AcTiviTT BT Trauma — Liabiuty Appobtioned Between Injiibt and Preexistino 
CownrrioN bt Awabd op Medical EXP1CK8B.S Only. 

C. A. Liwn, attorney, for Applicant. 

B. E. Petnberton, attorney, for Defendants. 

On December 10, 1920, the applicant, a farmer twenty-one years 
old, working in the employment of defendant at Westport, suffered a 
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blow of the onter surface of the right knee when it struck against a 
board while he was roping a calf. Lameness in the knee prevented 
his continued work for only two or three days; two weeks later he 
Moticed at the site of the injury a swelling which gradually increased 
until on February 23, 1921, he was compelled to desist from further 
work, and consulted a physician who diagnosed an osteo-sarcoma on 
account of which the leg was amputated just above the knee. The 
preponderance of the medical evidence was to the effect that, although 
such sarcoma preexisted the injury and in all probability would within 
an indefinite but a relatively short time have necessitated the amputa- 
tion of the leg even in the absence of injury, the trauma nevertheless 
lighted tlie sarcoma into activity and precipitated the disability and tht 
necessity of such treatment. It was held that the disability should be 
apportioned between the preexisting condition and the injury under 
the provisions of section 3 (4) of the Workmen's Compensation Act, 
and that the portion of the disability properly attributable to the 
injury was adequately covered by an award for the medical expenses 
without disability indemnity. (See Royal Indemnity Company va. 
Becker, 4 Cal. I. A. C. 148 ; Schneider vs. Nortim Bros., 4 Cal. I. A. C. 
332 ; Santa Ana Sugar Company of Santa Ana, Calif omia, vs. /«dits- 
irial Accident Comnmsion, 25 Cal. App. Dec. 1059, 4 Cal. I. A. C. 381 ; 
Brady vs. Standard Oil Co., 6 Cal. I. A. C. 105 ; Carroll vs. State Com- 
pensation Insurance Fund, 6 Cal. I. A. C. 191.) 
Rehearing denied. 



No. 843&— October 31, 1921. 
THE PEOPLE OF THE STATE OF CALIFORNIA and JOSEPH MOREU, 
AMD FRED MOKELL. CLYDE MOItELL and CARL MORELL, minobs, 

BY THEIB OUAEDIAN AD LITEM ASH TBUhTBE, JOSEPH MOItELL, AppHcanU, 

vs. LOS ANGELES SHIPBUILDING AND DRYDOCK COMPANY, a 

COBPOBATION, Z>c/endan(«. 



[1] Dependency— Ml NOB Empi^vees Contributions to Parent's Suppoet 
Not ExcEBDiNO Cost of Own Maintenance — Parent Not Dependent. 

[2] Procedure and Practice— Pit ition for Rehearing I-'^led bt Defendant — 
Applicant Neither a Pabtv to Said Petition Nob Intbbested in Issue Raised 
Thereby— Fubthbb Hearimq Denied AppuciNT. 

A, E. Qraupner, attorney, for Applicants People. 

S. C. Schaefer, attorney, for Applicant Joseph Morell. 

Meyer Lissner, attorney, for Defendants. 
On July 14, 1920, Henry L. Morell, the nineteen-year-old son of the 
applicant Joseph Morell, was killed when a flying piece of steel pene- 
trated his neck while he was working as bolter-up in the employment 
of defendant at Los Angeles. It appeared that during the year pre- 
ceding the fatal injury the employee contributed to his father for use 
in the family's support his entire earnings, with the exception of 
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Home portion thereof which he used for his own purposes. In accord- 
ance with the principle announced in the case of Bowman vs. Borden'x 
Condensed Milk Company, 7 Cal. I. A. C. 32, the Commission in its 
original findings and award held that since the applicant father was 
entitled to all of his minor son's earnings and was responsihle for the 
minor's entire maintenance and support, the whole of the son's earn- 
ings, without deduction for any amounts used by the minor, con- 
stituted the annual amount devoted by the deceased to applicant's 
support. The other applicants, decedent's minor brothers, being 
entirely dependent upon their father, were held not to have been 
dependent upon the deceased employee to any extent. An award was 
accordingly rendered granting a death benefit to the applicant father 
alone and denying the claim of the State of California for the $350 
provided by chapter 183, Laws of 1919, for payment to the state in 
cases of fatal industrial injury to employees leaving no one entitled to 
a death benefit. 

The defendant filed a petition for rehearing in which it was con- 
tended that the evidence did not sustain the decision as to the depend- 
ency of decedent's father. The principle upon which this petition 
was based being an issue in the case of Federal MVrtwal Liabiliiy 
Inswrance ffompany vs. Industrial Accident Commission, then on 
appeal before the Supreme Court of this state, a rehearing was granted 
and the case was held in abeyance pending decision in that case. On 
rendition of the opinion of the Supreme Court annulling the award 
in that case (62 Cal. Dee. 125, 8 Cal. I. A. C. 000) on the ground that 
[1] a parent is not dependent upon his minor child whose contribu- 
tions to the parent do not exceed the cost of the minor's maintenance, 
and thereby denying the validity of the basis of the decision in the 
present case, the Commission, after order to show cause to the Contrary, 
rendered its order annulling the findings and award and holding 
defendant liable to pay into the treasury of the State of California 
the sum of $350, The defendant thereupon filed its petition for 
rehearing attacking the constitutionality of chapter 183, Laws of 1919, 
under which the latter award wa,s made. This question then being at 
issue in another test ease on appeal before the Supreme Court of this 
state, the decision of which would be determinative of the question 
involved in this rehearing, the petition was granted and the present 
action was held in abeyance pending such decision. The applicant 
father was a party to neither petition for rehearing ; request for further 
hearing or tender of further evidence was made on his behalf in 
response to the order to show cause why the award of a death benefit 
should not be annulled. After the lapse of time for filing a petition 
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for rehearing, he filed a petition for the iritroduetion of further evi- 
dence relative to the issue of his dependency. It was held that [2] since 
applicant was neither a party to the defendant's petition for rehearing 
on which the case was opened for the present consideration nor was 
interested in the issues therein raised, he could not avail himself of 
the granting of defendant's petition for rehearing which was directed 
solely to the award in favor of the People of the State of California. 
The petition for opportunity to introduce further evidence was there- 
fore denied. 

ApPUCATION dismissed for lack op JURISDICTION. 



L. A. No. 1277— October 31, 1921. 



JnwsDicnoN — Mabitike Injubt — Emptx>ybe Injured Whiu! Ini 
Macuinebt on a Vissbl Which Had Been Launched but Was Not Tet Cou- 

f COHSTBUCTEB — OOUU: 



P. E. Parke and John L. Richardson, attorneys, for Applicant, 
Lissner, Lewinsohn and BamhiU, attorneys, for Defendants. 
On February 26, 1920, the applicant suffered a bruise of the right 
hip when a wrench which he was using slipped and caused him to fall 
while working in the employment of defendant as machine specialist 
at Los Angeles. At the time of the injury the applicant was engaged 
in the installation of machinery on "The Angelas," a vessel which was 
in the process of construction by defendant and which had been 
launched and was afloat in navigable waters and moored to a dock for 
completion. It was contended that at the time of the injury the 
applicant was engaged in a maritime employment and that therefore 
this Commission was without jurisdiction over the claim herein 
asserted. But it was held that the construction of vessels is not a mari- 
time operation and that the maritime nature of the locality in which 
an injury occurs incidentally to such work is not sufficient to constitute 
the employment maritime. The Commission accordingly assumed 
jurisdiction and awarded the compensation which the evidence showed 
the applicant was entitled to receive, 

Reheakino denied. 

Writ op review issueo by second district court op appeal: 
affirmed. 
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L. A. No. 1660— November 1, 1921. 
OSCAR BELCHER, AppUcant, vs. COLLEGE HEIGHTS ORANGE AND 
LEMON ASSOCIATION and STATE COMPENSATION INSURANCE 
FUND, DefenianU. 



W. H. Cree, attorney, for ApplicaDt. 
J. L. Kearney, attorney, for Defeudaats. 
On December 3, 1920, the applicant suffered the fracture of certain 
ribs at the place of his employment by defendant as laborer at Clare- 
mont. There was a conflict in the evidence as to the circumstances 
under which the injury was sustained, the Commission finding that 
applicant fell while climbing back into the room in which his duties 
were performed after clandestinely leaving the room in order to smoke, 
contrary to the employer's enforced orders prohibiting smoking during 
working hours. It appeared tliat the employer's motive in making and 
enforcing the rule was to prevent the wasting of time rather than to 
avoid danger from fire. It was held that under the circumstances the 
applicant's breach of rules took him outside the scope of his employ- 
ment and that therefore the injury did not arise out of the employment 
or happen in the course thereof and was not compensable. 



No. 10099— November 1, 1921. 

MRS. DORA BROGGI, Applicant, va. PRINCE CANNING COMPANY, Defendant. 

Abisino Out of Euployuem — Injuby by Fali, oh Emfixiykb's Pbemibes 
DuBiNo Noon JIoub— Conduct at Time of Injuby sot Inappbopbiate to Noon 
HOUB Activitieb — Compensable. 

On September 29, 1920, the applicant slipped and fell on the floor 
of the defendant's premises at Oakland where she was employed as 
cutter and peeler and thereby suffered a fracture of the right ieraur. 
The injury occurred during the noon hour and while applicant was 
attempting to procure certain trays for use in her work which was 
to commence in the afternoon. It appeared that her taking of such 
trays was unnecessary for the purposes of her employment and that 
such act during working hours was prohibited by the employer's well 
understood rule which however was framed to prevent confusing con- 
gregations of employees during working hours. So, as appeared, this 
rule was not intended to apph' to a situation existing during the noon 
hour. It was held that although applicant was not at the place of her 
injury because of any consideration incidental to lunch or to other 
usual activity of the noon hour, nevertheless since she was at that place 
for a purpose which was neither prohibited nor outside the reasonable 
scope of her employment, the injury arose out of the employment and 
was compensable. 
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No. 8774— November 4, 1921. 
SAN JOAQUIN VALLEY PACKING COMPANY * 
LIABILITY INSURANCE COMPANY, Applict 
Defendant. 

Decided January 8, 1921, and reported in 8 Cal. I. A. C. 4. 

<G2 Cal. Dec. 486.) 

S. F. No. 0T53. In Bank. November 4, 1^1. 

, FEDERAL MUTUAL LIABILITY INSURANCE COMPANY (a cxwpobation), 

FetxtioBer. vs. INDUSTRIAL ACCIDENT COMMISSION OF THE STATE 

OF CALIFORNIA and GUS FARSAIS, Respondeati. 

[1] Workmen's Compensation — EunaiEK Stbuck in Eye by Gkapg Thbowr 
BT Feu^w Euplotbe — HioHT TO COMPENSATION.— Under the Workmen's Compen- 
sation Act, an injury received by an employee wben, wbile engaged in his work, be 
was struck in tlie eye by one ol the grapes tbrown by another employee at a third, 
is not Buch an injury in the course of and arising otit of his employment, where 
there was nothing In the nature of the employment of the workmen which required 
any ot them to throw grapes at one another. 

Application for certiorari to review an order of the Industrial Accident Commis- 
sion awarding compensation for injuries. 

For retitioner—Ooolry, Croirh'y and ha<-kmun<l. 

For Respondents — A. E. Oraupner, Warren H. Pillabary. 

BY THE COUBT, 

This Is a petition in rerUorari to annul an award made by the Industrial Accident 
Commission In favor of Gus Farsais and against the petitioner, wbo was the insur- 
ance carrier for tbe San Joaquin Packing Company, the employer of said Farsais. 

At the time of tbe injury Farsais w*as working for tbe Packing Company, engaged 
in sweeping the floor ot a part of the premises where other employees were putting 
grapes into a machine as a part of their duty. Wbile Farsais was at work an 
employee threw some grapes at another employee, and, his aim being bad, be missed 
the other person and one of tbe grapes hit Farsais in the eye, thereby causing bis 
injury. Upon the evidence the Commission made a finding that the injury occurred 
"in tbe course of and arising out of his employment, as follows ; One employee 
threw some grapes at another employee and one of the grapes struck the defendant 
Gus Farsais in the left eye, resulting in the permanent disability hereinafter 
descrilwd." 

There was nothing in tbe nature of tb>? employment in which any workmen 
present were engaged which required any of them to throw grapes at another. The 
act was either a playful or malicious act of one employee toward another, having no 
connection whatever with the work in which he. was engaged. 

[1] The case is not distinguishable from Voionado BeacK Co. vs. FilMury, 172 
Cal. 082, and Fuhering vs. Villtbtirti, 172 Cal. 691. It comes within the general 
nile of the cases known as the "skylarking" cases or "horseplay" cases. The court 
did not issue this writ with any desire to overrule those cases. At the time the 
alternative writ was issued the court had ordered a writ issued in a case previously 
filed entitled Ueneral Accident F. and L. A. Go. vs. Induttrial Accident Commi»»ifin, 
8. F. No. !Hi63, in which an opinion was rendered on August 15. 1921, and it was 
desired to consider that case fully prior to n decision upon the present case. The 
line of demarcation between cases which come within the definition of an injury 
"arising out of and in the course of the employment" and those which do not, is of 
necessity a narrow one, and it is not always easy to distinguish the exact point of 
division without careful consideration. In tbe case last referred to tbe employer 
became engaged in a controversy, amounting to a quarrel, arising immediately out 
of bis business, and while so engaged and before tbe matter was concluded and 
because of such controversy he fired a shot rtt one of the men engaged therein, missing 
him, hut which glanced and hit one of his own employees, thus causing the injury 
complained of. It is evident that tbe act which caused tbe injury was one nbicb 
arose directly out of the business in whicli tbe injured person was employed. As 
the court said in the opinion in tbat case, the injury "was received in the course of a 
series ot incidents which had their initiative in a business transaction of bli employer 
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and while the latter was actively and jiiatifisbl]' ecgaf^d in defeodiDg hie business." 
This was held to be an iajur; arising out of bie employment. In the present case 
the throwing of grapes bad no connection wliatcver with the general business carried 
on in the estabiishment, ,nor with the particular work of any employee therein. The 
respondent concedes that the decision of the commission ia inconsistent with the 
decisions of thia court first aboce cited. It is contended in its behalf that those cases 
should be overruled. The argument is that in every establishment where a number 
of workmen ere required to be near to each other in the course of their emplof meut 
for hours at a time "eome frolicking is inevitable. It occurs in every plant. The 
indQStry, by bringing worbmen together in numbers, exposes its workmen to this 
hazard, which is just as much a hazard incident to the employment and 'arising out 
of the employment' as the danger of slipping upon floors, colliding with other work- 
men, falling down etairs" and the like. 

Although this line of reasoning has support in the decisions of some of the other 
states, it is contrary to our own, and it aeems to us to be an unwarranted eitensiou 
of the meaning of the controlling language of the conatitntion and of the statute 
defining the character of injuries that are to be compensated out of the earnings of 
the business in which they occur. In the Coronado Beach Go. case we said : "The 
accidents arising out of the employment of the person injured are those in which it 
is possible to trace the injury to the nature of the employee's work, or to the rishs 
to which the employer's business exposes the employee. The accident must be one 
resulting from a risk reasonably incident to the employment." And after a full 
review of many authorities on the subject it was held that the injury to the claimant 
caused by the act of a fellow servant in "tickling" him while he was at work did not 
"arise out oF' his employment. Such injuries have no connection whatever with the 
work the employee is doing at the time, or with the work the mischievous employee 
was engaged to do, or with any business carried on in the place of employment, or 
with any peculiar construction or characteristics of the place of employment for 
which the employer could he held responsible and which creates "a risk reasonably 
incident to the employment." All this is true of the case at bar. It is, therefore, 
to be decided in accordance with the same rule. 
The award is annulled. 
(Shaw, J., Shurtleff, J., Wilbur, J., Sloane, J., and Lawlor, J., concur.) 



No. 8352— November 5, 1921. 
E. h. HOLBROOK, AppHci 



Decided January 19, 1921, and not reported. 



GREAT WESTERN POWER COMPANY OF CALIFORNIA (a 

Pfliliont^r. \s. INDUSTRIAL ACCIDENT COMMISSION and E. L. HOL^ 
BHOOK, Respondent!. 

[1] Wobkmbn's Compensation— In jurt SusTAiNEn by Employee Doe to 
Fbiendly Webstlino Match Between Fellow Woekmen— Liabhitt of Em- 
ployes. — Under the Workmen's Compensation Act an employer ia not liable for an 
injury sustained by an employee occasioned when, while in the performance of his 
duties, two fellow workmen, who were engaged in a friendly wrestling match, 
accidentally fell npon him, where the wrestling or scuffling was not caused by any- 
thing connected with the employment. 

Application for certiorari to review an oi'der of the Industrial Accident Commis- 
sion awarding compensation tor injuries. Award annuUed. 



This is a proceeding in certiorari on a petition by the Great Western Power 
<'«mpeny of California, a corporation, to review the action of the respondent Indus- 
trial Accident Commission allowing an award against petitioner in favor of respond- 
ent E. L. Hoibroob for injuries received by him while employed by petitioner. 
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RespoDdeot Holbrook was employed by petitioner io the capacity of pumpmaD at 
Beldeu. California, While in the performance of his dutiea, he was walking from 
the tool house to a shaft or lunnel in whlcti he was workiag. On his way to tbe 
shaft he passed over a board platfonn on wbich two fellow workmen were engaged 
in a friendly wrestling match. The scuffling was not caused by any dispute or alter- 
cation over the work or over anything connected with the employment, and respond- 
ent was Dot participating in it. Tbe wrestlers accidentally fell on him and broke 
bis left leg. He was incapacitated for two months, and applied to the Industrial 
Accident Commission for compensation under the Workmen's Compensation, Insur- 
ance and Safety Act. A hearing was bad by tliat l>ody, and it was found tlie respond- 
ent sustained injury occurring In Che course of and arising out of bis employment, 
and that he was entitled to a benefit of $160.00. Petitioner applied for a rehearing 
t>efore tbe Industrial Accident Commission, which was denied. This petition followed. 

Tetitioner contends that "said commission in rendering said decision and entering 
said award acted without and in eif-ess of its powers and that the order and derision 
are unreasonable and that the findings of fact of the said commission in said pro- 
ceeding do not support the order, decision or award here sought to be reviewed." 
It Insists that "In the case at luir, there are absolutely no facts or circumstances 
to take this case out of the general rute uniformly followed both in England and in 
tbe United States that injuries resulting from 'horseplay' among employees whether 
the injured party is a participant or not do not 'arise out of the employment.' " In 
support of this position are cited Coronado Beach Co. vs. PiUtbury, 173 Cal. SS2; 
Fiahering vs. PilUbury, 172 Cal. 690. 

Respondents assert : "We frankly concede that the decision of the commission Is 
inconsistent with the ruling of this court in (.'bronoifo Beack Co. vs. PitUbuT)/ et al., 
172 Cal. 682, and FUkering vs. Induttriai Accident Commitgion, 1T2 Cal. 690, both 
rases being decided the same day. In view of the fact that these cases were early 
decisions upon tbe question of horseplay rendered in 1916, and before the doctrine 
was well established in other states, and that since that time the leading states upon 
tbe doctrine have taken the opposite view, so we take the liberty of urging upon tbe 
court a leconsideratiou of the views therein oppressed :" that "where an employee is 
attending properly to his own work without diiersion for purposes of horseplay, and 
- is injured by the frolicking act of another employee, such injury, except in excep- 
tional caseSi may be said to arise nut of tbe employment for the reason that the 
danger of ordinary frolicking by employees is a danger incident to every business 
which brings employeea together in numbera ;" and that "hazards due to the nsual 
propensities of workmen being brought tt^elher in numbers for tbe purpose of 
employment, should be the hasards insured against both to protect the individual 
and the community." 

In support of this position respondents cite authorities from other jurisdictions 
decided since the above mentioned cases. I'etitioner, however, asserts that "These 
last mentioned cases have lieen cited with approval in a very large number of deci- 
sions from the highest conrts of many of the states of the land. In the decisions 
referred to by respondents herein, which do not follow the foregoing cases, the court 
has had great labor to create and pMnt o-it circumslances differentiating tbe cases 
from these two leading cases." 

The Workmen's Compensation, Insurance and Safety Act of 1917 provides : 
"Liability for the compensation provided by this act, in lieu of any other liability, 
whatsoever to any person, shall, without regard to negligence, exist against an 
employer for an injury sustained by his employees arising out of and In tbe course 
of the employment • • •." 

Coronado Beach Company vs. Pilhbury, supra, is a case where an employee, who 
was particulariy susceptible to tickling, while in tbe course of his employment was 
going downstairs when he was tickled in the ribs by another employee. As a result 
be fell down the stairs, sustaining injury. The court held be was not entitled to 
compensation, saying r "The accidents arisinp out of the employment of the person 
injured are Uiose in which it is possible to trace tbe injury to the nature of the 
employee's work or to the risks to which the employer's bu^ness exposes the 
employee. The accident must be one resulting from a risk reasonably incident to 
the employment. ■ * * In the matter at bar the employment of Flint exposed 
bim to no greater danger from being tickled by a fellow servant than would a guest 
in the hotel of his employer have been so exposed." In FUheriag vs. PUUhnrti, 
tngra, an employee, about seventeen years of age, pointed a trick camera at another 
employee and caused a spring to be ejected from it. Tbe spring struck tlie other 
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in the eye, injuring him. The court held hp was not eatltled to compeDsatioa, on 
the authority of Voronado Beach CoJapany va. FilUbuTy, supra. 

Reapondi-'nts rely chieSy upon two ca^es wliich follow the rule they ssk us to 
adopt. One of these Is Leonbruno vs. Champlaia Silk MilU. 128 N. E. (N. Y.) 711. 
In that case an employee, while engaged in the performance of hia duties, was struck 
in the eye by an apple thrown by a fellow servant at another. The court, in uphold- 
ing the award, said : "Whatever men and boys will do, when gathered together in 
such surroundings, at all events If it Is something reasonably to be expected, was one 
of the perils of his service." Another authority is Wills vs. Stale IndUitrial Acci- 
deat CommitHoH, 190 Pac. (Okl.) 92, in which case an employee was, with several 
others, warming himself by an open tire during an interval in his work, and was 
Injured because of the explosion of a piece of dynamite which a fellow employee 
threw into the fire to see if It would explode. It was declared : "We think the 
correct rule is, and so hold in these cases, that if a workman is an active participant 
in what has been denominated 'horseplay,' he is not entitled to compensation, but 
if, while going about his duties, he is the victim of another's prank, to which he is 
not in the least a party, he should not be denied compensation." An authority 
similar to these is Verachleiser vs. Stem, 126 N. B. (N. Y.) 120. 

The other cases cited by respondents do not fully support the rule contended for 
by them. While in some of them compensation was awarded for injuries resulting 
from skylarking, in the cases where such compensatiou has been awarded special 
drcumstances have appeared which made the skylarking peculiarly one of the risks 
of the employment. In other cases, the compensation was awarded for injuries 
received by employees as the result of altercations or quarrels, but in each of those 
cases the controversy had Its origin in some misunderstanding or incident connected 
with the work. These eases decide that while ordinarily compensation will not be 
allowed where injuries are caused by skylarking or are the result of a dispute 
between employees, yet an injury may be so caused and still be held to arise out of 
the employment. Thus, in the case of In re Loper, 116 N. E. (Ind.) 324, an 
employee, while going about his duties, was Injured by another's sportive use of an 
air compressor. Tlie injured employee was not participating in the horseplay. The 
evidence showed the compressor was habitually used in this way. The court declared : 
"We are not dealing here with a sporadic, occasional, or unanticipated use of the air 
hose in play. • • • The employer, with knowledge of the facts, permitted such 
practice to continue. It was within his power to have prohibited it. By fttiling 
to do so, it became an element of the conditions under which the employee was 
required to work." A similar case was State vs. Diitrict Court, 167 N. W. (Minn.) 
283. There an employee was struck in the eye by a sash pin thrown by a fellow 
employee at another, not the injured workman. The injured employee was not 
engaging in the horseplay. It was customary for the employees to throw things 
at each other and it was found that the employer knew or should have known of the 
custom. The court said : "The rule is well settled that where workmen step aside 
from their employment and engage in horseplay or practical joking, or so engage 
while continuing their work, and accidental injury results, and In geaeral where one 
in sport or mischief does some act resulting in injury to a fellow worker, the injury 
is not one arising out of the employment within the meaning of compensation acts. 
(Citing cases.) Here we conceive the situation to be different. Files was exposed 
by his employment to the risk of injury from the throwing of sash pins in sport and 
mischief. Be did not himself engage in the sport. His employer did not stop it. 
The risk continued. The accident was the natural result of the missile throwing 
proclivities of some of Filas' fellow workers and was a risk of the work as It was 
conducted." 

Id Mueller vs. Elingman, 125 N. B. (Ind.) 464, also cited by respondent, the 
deceased employee and a fellow employee were working together. The fellow worker 
became angered at a remark made by deceased concerning the doing of the work, and 
threw a hammer at him, striking him in the head. The injury inflicted caused hia 
death. The court held that the injury arose out of the employment, basing the 
decision on Pekin Cooperage Co. vs. Industrial Commission, 285 111. 31, and quoting 
from that case as follows: "Where men are working together at the same work, 
disagreements may be expected to arise about the work, the manner of doing it, as 
to the use of tools, interference with one another, and many other details which may 
be trifling or important. Infirmity of temper, or worse, may be expected, and occa- 
sionally blows and fighting. When the disagreement arises out of the employer's 
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work in which two men are engaged, and as a result of it one injures the other, it 
may be inferred that the injury arose out of the employment." 

Of the other cases cited by respondent, Stuart vs. Kansas City, 171 Pac. (Kan.) 
522; Uarckiaiella vs. Lynch Realty Co., 108 Atl. (Conn.) 799; Colrcd vs. EdUon 
Portland Cement Company, 108 Atl. (N. J.) 313, are similar to la re r oper, tupra, 
and State vs. District Court, supra. The others resemble Mueller vs. Ktingman, 
supra, and were decided on the theory that injury resulted from an altercation con- 
eeming the work. These cases are Heitz vs. Ruppert, 218 N. Y. 148 ; Amerioan 
Steel Foundries vs. MoUnUi, 126 N. E. 33; Polar Ice and Fuel Company vs. Mitlray, 
119 N. E. 149 ; Pekin Cooperage Company vs. Industrial Commission, supra. Another 
cane, Stasmus vs. Indv»irial Commission, 105 Pae. (Okl.) 762, although decided on 
the authority of Leonbruno vs. ChampUiia Silk Mills, supra, was clearly a case 
where the injury was caused by an altercation concerning the employment, Inasmuch 
as the employee was injured as the result ot an altercation with his foreman over 
which of two lifts he should use in leaving the shaft in which he was working, the 
mine having t)een shut down suddenly and the employees ordered to the surfaee. 
The English cases of Thorn vs. Sinclair, 1017 App. Caa. 127, and Dennis vs. White 
and Company, 1017 App. Cas. 479, contain valuable discussion of the phrase "arising 
out of the employment," but the facts are dissimilar and they do not assist in a 
decision of the case at bar. 

(1] While the authorities cited above from New York and Oklahoma lay down 
the rule contended for by respondents, we are not prepared to concede tliat they 
represent the general trend of authority on tbe subject. We do not think, therefore, 
that these authorities would justify us in overruling the settled law of this state as 
laid down in Coronado Beach Company vit. PilUbury, supra, and Fisherirtg vs. 
Pillsbury, supra, approved in (he late case of Federal Mutual Liability Insurance 
Company vs. Industrial Accident Commission (62 Cal. Dec. 486). on the subject of 
injuries received by an employee through horseplay. It can not be held that all 
injuries so received in the course of the employment arise out of the employment. 
It may he remarked that the recent case of Qcneml Accident, Fire and Life Assur- 
ance Corporation vs. Industrial Accident Commisiion, 62 Oal. Dec. 105, is In harmony 
with the rule expressed in Mueller vs. Klini/man, supm, and the similar caaea. In 
that case the injured employee was repairing a tire in a garage a short distance from 
where his employer and a stranger became eusaged in a quarrel over the pnrefaaRe 
of gasoline by the latter. The employer shot at the stranger and the hulltt glanced 
and struck the injured employee, who had not participated in the quarrel. The 
question presented in that case was whether the injury arose out of the employment. 
Mr. Justice Shurtleff. in writing the opinion of the court, said ; "In the present case 
the injury is lai^ely. if not wholly, traceable to the acts of the employer. Tbe 
controversy in which it was received arose out of an incident which concerned his 
business, namely, an application to purchase gasotine; that it ultimately resulted in 
a personal difference, or that tbe accident was an unusual one, not likely to occur, 
does not deprive it of its business character or establish that it did not arise out of 
employment. • • • What are termed the 'horseplay' cases, and the rule in them 
announced, have no application here. The injury sustained by Shrout was not due 
to skylarking or a frolic, but was received In the course of a series of incidents which 
had their initiative in a business transaction of his employer and while the latter 
was actively and justibabiy engaged In defending his business," 

In the case at bar it is not claimed or shown that tbe scuffling was hahltnal, that 
the employer bad any knowledge of the horseplay, or that it had any other charac- 
teristic which would make it a risk of the employment. The Injury was an unfortu- 
nate accident which had no connection with the employment, and did not arise out 
of it. The employer should not be held liable. 
The award is annulled. 

LAWLOR, J. 
We concur : 

WILBUE, J. 

SLOANE, J. 

SHURTLEFF, J. 

SHAW, J. 
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No. 9161— November 7, 1921. 
HANNAH COHN and LESTER SKOOTSKT, minob, by HANNAH COHN, his 

OUABDIAN AD LITEM AND TRUSTEE, AND ENID SKOOTSKY, ApplicanU, VS. 

THE EXAMINER PRINTING COMPANY ahd EMPLOYERS' LIABIL- 
ITY ASSURANCE CORPORATION, Defe«4anlt. 

[1] Identitt of Employe — AaeiBTAnx Enoaoed by Employkb with Knowl- 
RnoE AND Acquiescence of Employes — Assistant Employed by Said Employee 
AND Not by Said Employee. 

[2] Extent of Dependency— Sisteb-in-Law Keeping House fob Employee 
AND Ghildbsn Without Specific Monetary Recompense— HotisEHoLO SuppoBin) 

BY CONTBIBUTIONS OF EMPLOYEE AND CHILDREN— QUESTION OF FACT, 

C. F. Hellgam aod Albert Picard, attorneys, for Applicants. 
B. P. Wisecarver, attorney, for Defendants. 

Albert Skootsky was regularly employed by defendant aa janitor on 
week days in defendant's establishment at San f^aneisco. Another 
janitor was employed also to serve on week days and on alternate 
Sundays. 'Wishing to absent himself from work on Sunday afternoons, 
this other janitor arranged with Skootsky to assist him on the forenoona 
of said alternate Sundays at a certain daily wage which the Sunday 
janitor paid frwn his own funds. The Sunday janitor had no authority 
to engage help for the employer, but for several months prior to Sun- 
day, October 31, 1920, the employer knew of this arrangement, made 
no objection thereto and accepted the services performed thereunder. 
While attempting to use an elevator on arriving at the building to 
commence work on the above date, Skootsky was struck by the elevator 
gate and suffered injuries which proximately resulted in his death on 
the same day. 

Said employee's wife had died several years before; the household - 
consisted of the applicants Lester and Enid Skootsky, his children, and 
the applicant Hannah Cohn, his sister-in-law, who for some time had 
served as housekeeper. The two children were employed at wages 
more than sufficient to pay for the support received from the household, 
but contributed to the family treasury the monthly sum of $20 each, 
which was less than the value of such support ; another son, not living 
with his father, contributed $25 each month. The sister-in-law made 
no financial contributions toward the support of herself or any other 
member of the household, but derived her support from the fund 
created by such contributions and those of the deceased, amounting to 
a sum approximately equal to the joint contributions of the children. 

It was held that [1] by reason of the defendant's implied adoption 
of the contract made between deceased and the Sunday janitor, the 
deceased was at the time of his injury working in the employment of 
defendant and that the fatal injury was therefore compensable, and 
that [2] the extent of the dependency of the sister-in-law should be 
fixed at one-fourth of the household's total living expenses and- not at 
one-fourth of the decedent's contributions, and that the extent of each 
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of the applicant children's dependency should be fixed at one-third of 
the remainder of one-fourth of the family's living expenses after 
deducting the amount of the contribution of each of such children and 
one-third of the contributions of the son who was not a member of the 
household. 

Reheamno denied. 

Settlement aoreement approved. 



L. A. No. 1556— November 7, 1921. 
J. W. McELHANET, Applia 



Hubert Starr, attorney, for Applicant. 
On January 8, 1921, the applicant suffered injuries to his foot, leg, 
arm and hands when a timber broke and caused him to fall while 
working in the employment of defendant as carpenter at Los Angeles, 
The evidence showed that hospital treatment was not required and that 
applicant was treated at home, such ministrations as he needed by 
reason of his disabled condition being rendered to him by his wife, 
who was not. a trained or practical nurse and whose services did not 
interfere with her regular employment in an industrial capacity out- 
side the home. It was keld that the wife's claim for remuneration for 
sneh services should not be allowed because such services consisted only 
of a wife's usual domestic duties relating to her husband's ordinary 
living and were compensated by the disability indemnity payments. 



L. A. No. 1591— November 15, 1921. 
BEN MORTON, Apptioant, tb. TH0J[AS H. INCB STUDIOS, a cobpobation, 
AND AMERICAN MUTUAL LIABILITY INSURANCE COMPANY, a 
CoaPOBATiON, Defendant*. 

11] JuBiaDicnoN— Motion Pictubb Actob Injuked on Hmh Seas— Extra- 

TEBBITOKIAL JUBISDICTION— SEt'TlON 58 KMI'LOYEE A RBaiRENT OF OAUEOBNIA 

and COMTaAcT OF Employuent Made in This State— Con miss ion Has JuRia- 

DICTION. ,, . -■— ,■ 

[2] Id. — Mabitiue Injuet — Sebvice Not Mabitihc — Euflotbb Insubkd 
AoAiKST Compensation Li abilitt— Section 70 — Commission Has JuBiaDicrioN. 

Ingle Carpenter, attorney, for Defendant Thomas H. Ince Studios. 
Willis I. Morrison, attorney, for Defendant American Mutual 
Liability Insurance Company. 
The applicant was engaged as actor incidentally to defendant's busi- 
ness of producing motion picture films. The defendant employer was 
insured by defendant American Mutual Liability Insurance Company 
against liability for compensation on account of injuries sustained 
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by employees in the course of the employer's operations. The 
applicant was a resident of California and the contract of employment 
waa made in thig state. While engaged as such actor on November 20, 
1920, on board a vessel on the high seas five miles off the coast of Cali- 
fornia, the applicant was pushed from the vessel and fell into a tug 
and suffered a blow on the knee. It was contended Uiat the CommisEdon 
was without jurisdiction because the injury happened without the ter- 
ritorial limits of this state and also because it occurred on the high 
seas. But it was held that (1] under the circumstances the Commis- 
sion had jurisdiction under the provisions of section 58 of the Work- 
men's Compensation Act notwithstanding that the injury occurred 
outside the territorial limits of the state and that [2] in view of the 
nature of the employer's business and applicant's service and by 
reason of the fact of insurance and the provisions of section 70 of said 
act, the injury was not within the exclusive jurisdiction of admiralty. 
Compensation was accordingly awarded. 



No. 9660~November 16, 1921. 



Statute of Limitations — ^Tbeatment Fubnished by Emploteb Attbb Inhtjb- 
ANCE Caiuieb's Advice of Noncoupenbabilitt — Statute Toixed as to Insub- 
ance Cabkieb. 

Deeri»g and Kirk, attorneys, for Applicant. 
On October 18, 1917, the applicant sustained various injuries to his 
head and spine when he fell down an open hatchway of a vessel in 
course of construction while working in the employment of defendant 
as driller's helper at Oakland. After certain treatment he returned 
to work for a time and then developed symptoms involving further 
disability which the employer's insurance carrier advised was not due 
to the origind injury and therefore was not compensable. Further 
treatment was administered by the employer's physicians until a date 
less than six months prior to the filing of application for further 
compensation. It did not appear that the applicant was eleariy advised 
and definitely given to understand that such additional treatment was 
furnished to him as a gratuity and not as compensation and the 
evidence indicated that applicant understood that such further treat- 
ment was rendered to him on account of the original injury. It was 
held that, notwithstanding any understanding or arrangement between 
the insurance carrier and the employer as to the basis upon which the 
further treatments were furnished, the employer's action in further 
treating the employee under these cireumstanees was binding upon the 
insurance carrier to the extent of tolling the statute of limitations. 
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Both defendants were held liable under a policy of insurance which 
divided the risk between them. 

Rehearing granted : findings and award amended by stipulation. 

No. 10379— November 17, 1921. 
CLARA MOSES and MATTIE G. MOSES, ApplicanU. \a. MARYLAND CASU- 
ALTY COMPANY, Defendant. 
IsauBANCE Coverage— Policy Issued to Contractob ab Self-Eufloyino 
Person— No Salary Mentioned in Pat Koil Audit and No Pbeuium Paid- 
Such CONTBACTOB COVEMB. 

Luce, Sloane and Lee, attorneys, for Applicants. 

Harry P. Sweet, attorney, for Defendant. 
On May 19, 1921, the defendant issued a policy of compensation 
insurance to Rufus P. Moses, an electrical contractor, as a self- 
employing person under the provisions of section 57 {fc} of the Work- 
men's Compensation Act. While performing electrical work in the 
course of his business on August 30, 1921, he fell from a ladder and 
suffered a baaal fracture of the skull. It appeared that the pay roll 
audit made by the defendant for the year ending May 19, 1921, con- 
tained no return for decedent's earnings, but that his actual earnings 
were in excess of the maximum prescribed by said act. The policy stated 
that its provisions included the "employer at his actual salary not 
exceeding $1,666.66 as his average annual compensation." Apparently 
no premium was actually paid on decedent's earnings. It was held 
that the failure of the pay roll audit to include the earnings of the 
self-employing assured as a basis for a premium did not relieve the 
insuraneecompany from the obligations of insurance coverage provided 
by the policy and that therefore defendant was liable for compensa- 
tion on account of decedent's injury. (See Fuller vs. New Avisterdam 
Casualty Co., 1 Cal. I. A. C. 129; Employers' Liability Assurance Cor- 
poration vs. Inditstrial Accident Commission, 62 Cal. Dec. 694; 8 Cal. 
I. A. C. 291.) 

L. A. No. 1620— November 17, 1921. 
ENOCH W. RANKIN. Applicant, vs. STATE COMPENSATION INSURANCE 
- ■ ETHEL WERE, 

iNSURANCe COVERAOB — POLICY CONTAININQ NO PBOVTSIO-N FOB ASSIGNMENT 

Teanspebhed to Assured's Succbssob — No Notice of oh Assent to Asswn- 

MENT by CaBBIBB — ASSIONEE NOT COVEHED- 

Minor Moore, attorney, for Applicant. 

J. J. Taheny, attorney, for Defendant State Compensation Insur- 
ance Fund. 
On May 11, 1920, defendant State Compensation Insurance Fund 
issued a policy of compensation insurance to Corona Development Com- 

i: „ r : CoO»^lc 
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pany, a corporation operating a certain office building in Los Angeles, 
This policy contained no provision relative to the subject of asaignment. 
Thereafter the aaaured transferred its said business to applicant Enoch 
W. Rankin and incidentally also purported to assign said policy to 
applicant and attached a certificate of assignment thereto. The 
assured 's employees engaging in the work of operating the building, 
including "William Foley, an elevator operator, continued their services 
without knowledge of the change in ownership and management. 
Shortly after the usual time for beginning hia work on February 2, 
1921, said William Foley was fotrnd dead at the bottom of the elevator 
shaft, examination revealing a fracture of the skull which had appar- 
ently been sustained when he fell down the shaft. On the next day 
one of the insurance carrier's adjusters, on calling to audit the pay roll 
and collect the premium due from the assured named in the policy, was 
informed of the transfer of the policy but advised said assured that 
such assignments were not recognized. The audit was made, the policy 
was delivered to the adjuster who forwarded it to the office of the 
insurance carrier where however the matter of the assignment was for 
some reason not considered and the policy was canceled. So far as the 
evidence disclosed, no notice of the attempted assignment was even 
given to the insurance carrier and it did not assent thereto. It was 
held that the attempted assignment of the policy was ineifectual at thfe 
time of the injury and that the applicant was not insured against 
liability under the Workmen's Compensation Act. An award was 
accordingly rendered in favor of the widow against the applicant 
employer and the defendant State Compensation Insurance Fund was 
dismissed from this proceeding. 



No. 9075— November 17, 1921. 
SEROIUS ERASTOFF, Applicant, va. J. Q. ZWIOKER, Defendant. 

[1] Abibino Out of Emplothent — Ehployee'b Poor Ivdomeni in Seleotino 
MATEBIAL8 — Resijltimj Injuby Compensabi.e. 

[2] Employee's Sebious and Wilfol Misconduct — Use of Dahgebous 
Machire in Violation dp Obdebs— Euployeb's Fao-xibe to Comply with Cou- 
hission's Safety Obder— Employee's Misconduct not a Defense unueb Section 
(4). 

[3] Bmpixiyee's Serious and Wiuul Miscosduct— Failube to Dismantle 
Machihe on Abandonment of its Use Apteb Attempt to Comply with Com- 
mission's Safety Order — Nor Serious and Wilful Misconduct. 

George Gelder, attorney, for Applicant. 

H. W. B. Smith, attorney, for Defendant, 

Applicant was employed by defendant as machinist in defendant's 

machine shop at Oakland. A certain jointer in the shop was equipped 

with a square cutter head and was not equipped with a safety device 

or guard over the cutting knives. On or about March 22, 19^, a safety 
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inspector of the Industrial Accident Commission pronounced the 
machine unsafe and the Commission shortly thereafter notified defend- 
ant to provide the jointer with a round head cutter and an automatic 
guard for the knives. Immediately thereafter the defendant proceeded 
to arrange for the alteration and equipment of the machine As required 
by the notice but was informed by dealers in the necessary parts that 
there were none in stock and that it would require several months to 
procure them. While awaiting such parts and shortly after receiving 
the notice from the Commission, the defendant discontinued the making 
of wooden patterns in his shop in order to avoid further use of the 
joiater in its unsafe condition and so notified his employees, including 
applicant. Defendant however did not dismantle the woodworking 
machines, including the jointar in question, but allowed them to remain 
in a condition for use without alteration. The applicant, having occasion 
in the course of his duties on November 3, 1920, to drill bolt holes in 
a metal cylinder head and needing a block of wood for use in the drill, 
selected a piece of wood which required planing or shaping before it 
could be so used and proceeded to prepare it in the above mentioned 
jcHnter; while throwing off the power belt by means of a hand lever, 
his left hand was accidentally caught in the jointer icnives and he 
suffered the amputation of portions of his fingers. It appeared that 
the piece of wood which he was thus preparing for use was by its size 
and shape not well suited for the purpose and that there was an abund- 
ance of material which was readily available for such use without 
preparation. It was contended that the applicant in thus endeavoring 
to use the particular piece of wood unnecessarily undertook a dangerous 
task and thereby stepped without the scope of his employment. But 
the Commission held that [1] the employee's poor judgment in the 
selection of materials for the performance of a task within the admitted 
scope of his duties did not take him without the course of his employ- 
ment and that the injury therefore arose out of the employment; that 
[2] regardless of whether applicant's act was so foolhardy and dan- 
gerous as to amount to serious and wilful misconduct, defendant was 
deprived of this defense under the terms of section 6 (4) of the Woric- 
men's Compensation Act because the injury was caused by the 
employer's failure to comply with the Commission's safety order and 
that [3] in view of defendant's bona fide attempts to comply with the 
Commission's safety order and because of the absence of any element 
of the wilful in his conduct, his neglect in permitting the machine 
to remain in a condition for use without the safety appliances and 
alterations required by the safety order, although reprehensiWe, did 
not amount to serious and wilful misconduct within the meaning of the 
act. .. . 

LtOO»^Ic 
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No. 9669— November 17, 1921. 
DR. G. E. SCOTT, Applia 

Employment— Bbickmason Employed by Contbactor to Buo-d Fibeplacbs — 
Bkickhason Engaging Help and Acting as Fobeman at Daily Waok and 
Subject to Conteactob's Uontkol — Employee and Not an Inubpbndbnt Con- 



H. A. Fry, attorney, for Defendants. 

While lie was engaged in the construction of fireplaces and chimneys 
in a home being built by defendant Jensen for defendant Tooker at 
Los Gatoa on December 30, 1920, a splash of mortar struck the applicant 
in the left eye and caused a permanent disability. It appeared that 
Jensen was constructing the house under contract and that, not being 
a briekmason, he engaged the services of applicant to work as brick- 
mason and superintend the job under Jensen's direction; at Jensen's 
request applicant engaged the necessary assistants who, together with 
applicant, were paid a stated daily wage. One dollar per day per man 
was charged to defendant for transportation of the workmen to and 
from the job. Applicant received no percentage and no remuneration 
for his services other than the per diem wage agreed upon. The 
applicant had on other occasions furnished labor and materials as con- 
tractor for such work and had also worked as foreman and journeyman 
brickmason for wages. During the work in the course of which the 
injury occurred defendant exercised little actual direction as to details 
but the Commission found from the evidence that he did exercise over 
applicant's work all the control or direction that was necessary under 
the circumstances. It was held that at the time of the injury the 
applicant was an employee and not an independent contractor. 

Rehearing denied. 

Writ of review ishiied by piest district court op ^vppeal : affirmed. 



No. 9305— November 19, 1921. 
FAAAS GUMILLA and PAULINA GARCIA de OUMILLA. AtipUcanU, vs. 
CALIFOItXlA AND HAWAIIAN SUG.\R REFINING COMPANY AND 
MARYLAND CASUALTY COMPANY. Defendants. 

I'BOCEDUBB AUD PRACTICE— I'ETITION FOB IlEHBABlNQ FiLED FoilB DAYS AFTEB 

Time Ijimited by Wobkmen's Compensation Act — ATmnsEi'a Inadveetence, 

SUBPBISE AND EKCVSABI.E NBOLBCT — PuilTlon FlLBD NUNC PBO TUNC. 

Arthur Brand, attorney, for Applicants. 
C. D. Morris, attorney, for Defendants. 

On September 29, 1920, Miguel Oumilla, son of the applicants, fell 
while at work in the employment of defendant as truckman at Crockett 
and suffered injuries which proximately caused his death on November 
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5, 1920. In findings and award issued on August 26, 1921, the Com- 
mission found that the applicant parents were totally dependent upon 
him for support and accordingly awarded him a death benefit. 

Within sufficient time for completion and filing within twenty days 
after service of the findings and award as prescribed by the WoAmen's 
Compensation Act, the insurance carrier's attorney dictated a petition 
for rehearing as to the extent of the applicants' dependency but by 
reason of the breaking of the dictaphone cylinder upon which it was 
tecorded and the transcriber's failure promptly to advise him thereof, 
this petition was not transcribed and a substitute for it was not prepared 
and filed until September 20, 1921, which was four days after the lapse 
of the prescribed twenty days. Within the time as extended by an order 
permitted by said act, the Commission on November 19, 1921, rendered 
an order excusing the delay in filing the petition for rehearing on the 
ground of said attorney's inadvertence, surprise and excusable neglect, 
filing the petition nunc pro tuitc as of September 16, 1921, granting the 
rehearing and ordering the matter submitted for decision after rehear- 
ing without the receipt of further evidence. 

Writ op review m!nibd by supreme court. 

Alternative writ of prohibition issued by supreme court: 

P^^DING. 
Settlement agreement approved. 
Writ of pbouibition dismissed by stipulation. 



No. 660— November 19, 1921. 
GBOBGE L. MAKLEY, Afplicant, vs. HOLLYWOOD AND LOS ANGELES 
DAILY EXPRESS COMPANY and COMMONWEALTH BONDING AND 
CASUALTY INSURANCE COMPANY, DefeitdanU. 

(This case was decided on January 21, 1915, and is reported in 
2 Cal. 1. A. C. 54. The following decision is here reprinted as of 
interest in connection with the case:) 

(36 Cal. App. Dec. 1027.) 
Civil No. 4048. First Appellate Diatrict, DiviBion Two. December 19, 1921. 
PACIFIC ELECTRIC RAILWAY COMPANY, a corp<»ation, PlainUff and 
Ri-fixmdvnt, vs. COMMONWEALTH BONDING AND CASUAITTY INSUR- 
ANCE COMPANY, A coBPORATIon; JAMBS L. BOONE. RBCBiteb, COM- 
MONWEALTH BONDING AND CASUALTY INSURANCE COMPANY, a 
OOBPOBATION ; GEORGE L. MAKLET, B. O. LENNOX, LOS ANGELES 
STONB COMPANY, a cOitPORATiON, and F. ROLANDI, Defendantt ani 
ReapOBdenta \ STATE OF CALIFORNIA, Intervenor and Appellant. 
Ml W<wkmbn's Compensation Act — A98ionment of Award Before Pay- 
UE>T — Invalidity Under Act uf ]'J13. — Section 2!>o of the Workmen's Com- 
pengatiOD, losursQce and Safety A<?t of 1913, whicli provided that- no claim 
for compeDsation should be assignable before payment, was intended to cover 
Mh "claims" and "awards" and to provide that there sliould be do araisn- 
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one else. 

[2] Id. — Void Absiqnmbnt of Claim to Statg. — An assiguineiit to the 
state of ail award of compensation made under tbe Workmen's Compenaatioii 
Act in coDBideration of the payment by the state of tha claim of the aRsignor 
against a thin] party for personal injaries sustained through the negligence 
of Biich third party, was contrary to the express provisions of section 29a 
of the Workmen's Compensation Act of IMS, and therefore illegal, and of no 
force and effect. 

Appeal by intervenor from a jadgment of the Snperior Court of Los 
Angeles County, Lewi* R. Works, Judge, in an action of interpleader tit. 
determine ownership ot certain moneys. Affirmed. 

For Appellant — U. 8. Webb, Attorney General ; Arthur Keetct, Deputy Attorney 
General ; John W, Maltman. 

For nespondent Makley— B. B. Drake. 

For Respondents Lennox and Los Angeles Stone Company- — XewUn and AKMurn; 
J. W. McEinley, of Counsel. 

This action was brought by tbe plaintiff by complaint in interpleader 
to determine ownership of certain mones's owing by the plaintifE by reason 
of a judgment against it. 7be Slate of California intervened and the trial 
court found in favor of the defendants George li. Makley, Lob Angeles Stone 
Company and E. J. Lennox, and against the intervenor. This appeal is taken 
by the intervenor. The facts are: 

On or about the 29th day of August, 1914, George L. Makley was Injured through 
the negligence of the Pacific Electric Railway Company, a corporation. At that time 
the Commonwealth Bonding and Casualty Insurance Company, a corporation, was a 
duly empowered and acting insurance company in the State of California and was 
carrying the liability insurance covering the injuries received by tbe said Makley. In 
November, ISll, Makley Rled his application with the Industrial Accident Com- 
mission of this state for compensation under the Workmen's Compensation, 
Insurance and Safety Act, and after due and proper proceedings upon said appli- 
cation, the Industrial Accident Commission made an award against said bonding 
company in favor of said Makley of ?S.44 a week for 240 weeks. Under this 
award the bonding company paid $422 in cash and various sums to doctors, 
hospital, etc., in payment of bills growing out of said injuries, and amounting in 
all to the sum of $1,509.05. 

In October, 1915, James L. Boone was appointed receiver tor and on behalf of 
the bonding company in proceedings duly and regularly taken to hare said bonding 
company declared a bankrupt. Subsequently, and on April 27, 1910. the Industrial 
Accident Commission, by an amended finding, made an award to Makley against 
the said bonding company and its receiver in sum of $3,613.21, which compensation 
w&s in addition to the sums already paid by tbe said bonding company for and on 
account of said Makley. 

On January 28, 191i>, by reason of the provisions of said Workmen's Compensation, 
Insurance and Safety Act. the tionding company filed an action in the superior 
court of the state of California in and for the county of Los Angeles to recover 
the sum of $30,000 from Pacific Electric Railway Company because ot the injuries 
to Makley. Said cause resulted in a judgment for ?8,O0O in favor of plaintiff 
entered therein on ^November 22, 1915. Before the trial of said acUon James L. 
Boone, the receiver, and George L. Makley were substituted as plaintiffs in the 
place and stead of the bonding company. In said action an appeal was taken 
by the defendant to tbe supreme conrt of this stale, and said judgment was 
affirmed on August 7. 1919. Following this affirmance, the Pacific Electric Bail- 
way Company paid into the court tbe amount of (he judgment with interest and 
filed its complaint in interpleader herein. 

On August 25, 191T, the State of California paid to Makley the sum of $3,613.21 
by virtue of an act of the legislature which recited that the said amount was 
appropriated to pay a claim of said Makley. On the same da.F, by reason of said 
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payment to him, MaUey made and executed an aaalgnment to the State at Cali- 
fornia, said assignment being in wordi and figures as foiiowB : 

"For and in consideration of the sum of Three Thousand Six Hundred Thirteen 
and twenty-one hundredths ($3,613iEl) Dollars, lawful money of the United States, 
to me in hand paid by the State of California, the receipt whereof is hereby 
ai4now)edsed. I hereby sell, aaaisn, transfer and set over unto the said State of 
Oalifomia, all that certain award heretofore made and rendered in my favor and 
against Commonwealth Bonding and Oasualty Insurance Company, a corporation, 
and J. L. Bqpne, the receiver of said corporation, by the Industrial Accident Com- 
misaion of the said State of California, on or about the 23rd day of Jannary, 
1915, and Ist dsy of May, 1&I6. 

'Tc^etber with all moneys due and to becraue dne to me under and b; virtue 
of said award, and all dajma, demands and cauaeB of action of every kind and nature 
Avhatsoever, in any manner arising from or growing out of said award, against said 
Commonwealth Bonding and Gaeualty Insurance Company, a corporation, and the 
said J. li. Boone as receiver thereof, as well as against all other receivers and 
stockholders of said corporation. 

"And I hereby authorize my said assignee to lake any and alt such steps, acticms 
and proceedings, both legal and equitable, in my name or otherwise, as it may tie 
advised, which are or may bfcQme necessary or proper to recover from said cor- 
poration, its receivers and stockholders, all moneys due and to become due to me 
under and by virtue of aaid award and to retain for tbe use and benefit of said 
State of California all moneys and other things of value which may be ao recovered." 
Because of Che foregoing assigument, the State of California claims an interest 
in the money paid into court by the Pacific Electric Railway Company in satisfaction 
of tbe judgment against it. The award of $3,613.21 made against the receiver for 
the bonding company was never paid by him or any one, and said receiver did 
not claim reimbursement for payment of said award in this snit. but merely 
Bsked for and received, by the judgment, reimbursement for the amount paid by 
the txinding company to Makley for weekly compensation, doctors' bills, etc., 
under the first award, together with interest thereon. The portiims of the judgment 
in favor of defendants Lennoi and IjOS Angeles Stone Company, do not concern 
us here, aa these defendants received the amount of their claims by reason of 
stipulations entered into between them and the defendant Makley. Tbe only 
possible theory upon which the appellant would have an interest in this fund 
would be baaed upon the contention that the assignment of the award was a valid 
one and that tbe receiver was tmund to pay the amount of the award to appellant 
, and to be reimbursed for such payment out of tbe money paid by the Pacific 
Blectric Railway Company, and that tbe receiver, failing to set up such matters 
and protect the rights of appellant, it was entitled to protect its own interests in 
the present action by reaching the fund directly instead of indirectly. 

{So we are brought squarely to the question of the validity of said assignment. 
Let us concede, for the purposes of this opinion, the appellant's contention that 
the act of tbe legislatare was valid on its face and is conclusive on this court. We 
may also concede tlie rule to be well settled that a party to an ultra vires contract 
will not be allowed t« plead ultra viret while at the same time retaining benefits 
thereunder. This, however, only in part meets the objections made by Makley to the 
validity of the assignment. For there is a limitation upon the above rule to the 
effect that where the contract is illegal or against public policy the courts will 
refuse to enforce it and will leave the parties where it finds them, regardless .of 
the fact that one of them may be retaining benefits received thereunder, (VtsaUa 
Oat etc. Go. vs. Sims. 101 Cal. 326.) A contract that ia unlawful as being against 
the express provisions or general policy of any . particular statute is void and will 
not be enforced by the courts. (See note to In re Atgignment Mutual Guaranty 
Fire Insurance Co., 70 Am. St. Hep. 149, at p. 170, and caaes cited thereunder.) 
These legal principles become decisive of the present appeal because under the 
Workmen's Compensation Act as it stood at the time of this purported assign- 
ment, there was the following provision : "No claim for compensation shall be 
assignable before payment. • • • "(Sec. 29o, 1913 W. C. I. and S. Act.) Appellant 
contends that this refers only to "claims" as distinguished from "awards." There 
is mnch reason in his argument that a restriction upon the assignment of "claims" 
which are uncertain in amount, is more necessary than a restriction upon die 
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aHBignmeat of "awards" which are fixed amounts, under technical definitions of 
these terms. [11 We are not conceroed with this argument here, however, and this 
court is bouDd to bold th^t the above provision, obviously, was intended to cover 
both ctaiPiB and awards and that the word "claim" is used in this broad sense. The 
act states that no aaeignment shall be made "before pa.vmenf Claims are not paid 
until they become awards and it is clear that the only thing payable under the 
proviaions of the art is awards. It is evident that the legislature intended that there 
should be no a»signment of claimant's rights whatsoever and that the award should 
be paid by the one against whom it was made directly to Ihe claimant and to 

[2] Appellant argues that as the state paid the full amount of the award to 
Makley, bis award or claim was paid within the language of the act and thereafter 
could be assigned. Such reasoning is, we think, fallacious, and would give to 
the language of the act no force and effect. The award is not "paid" within the 
clear meaning of the act until it is paid by the person against whotn it is awarded. 
Any payment of the same amount or of double or triple the amount by an outsider 
would not discharge and pay the award, but the award would still be due and unpaid, 
and would always remain so until paid by the person against whom it was made. 

We are of the opinion that the assignment upon which the appellant bases its 
contention is contrary to the express provisions of the Woricmen's Gumpensation 
Act and is, therefore, illegal and of no force and effect under the authorities above 
cited, and the apellant could acquire no rights thereunder. 

The judgment is affirmed. 

LANGDON, P. J. 

We concur: 



(The following opinions are hereby reprinted aa of interest in connec- 
tion with the Workmen's Compensation Aet, although not based on 
an application filed with this Commission r) 

(35 Cal. App. Dec. 434.) 
Civil No. 2302. Third Appellate District. October 17, 1921. 

RUTH WILLIAMS, as administbatbix or the estatc of HABRY WILLIAMS, 
CD, PlainHff and Respondent, vs. SOUTHERN PACIFIC COMPANY, 
, Defendant and Appellant, 

[1] Courts — Pbiosity and IIei'ention of Jurisdiction — Limitahon or RtrLE.— 
The rule that where two tribunals have concurrent jurisdiction over tbe same 
parties and the subject-matter, the tribunal where jurisdietjon first attaches 
retains it exclusively, and will be left to determine the controversy and to fully 
perform and exhaust its jurisdiction and to decide every issue or question properly 
arising in the case, is limited to actions wliich deal either actually or potentially 
with specific property or objects, and where a suit is strictly in iiarsoaam, nothing 
more than a personal judgment being sought, there is no objection to a subsequent 
action in another jurisdiction, 

[2J Judgment — I'boceeding Before Accident Commission — Adjudication of 
Employment in Intrastate Commebub — Subsequent Action Undbb Federal 
Employers' Liabiijty Act — KeP Aujijuicata as id Widow. — In a proceeding 
before tbe Industrial Accident Commission for compensation tor the death of an 
cmplo.yee of a railroad company instituted by tbe widow of the deceased in her 
individual capacity, a judgment that deceased at the time of yie accident was 
employed in intrastate commerce, was rc# adjvdicata, as to ber, in an action 
subsequently brouglit by her, as administralrli, in the superior court under the 
Federal Employers' Liability Act. 

(31 Id, — ItEOOVBRT HY AnULT I>AUOIITER UNDER FEDERAL EMPIXITEBB' LIABII.- 

iTY Act — Judgment of Commission Not Res Adjudicata. — A judgment of the 
Industrial Accident Commission that the deceased employee at tbe time of his death 
was employed in intrastate commerce, was not res adjuiifmta as to recovery by a 
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married daughter of the deceased, who was not a party to the proeeeding, under 

the Federal Kmploj-era' Liability Act. 

Appeal by defenilaiit from a judKmt'nt of the Superior Court of Sacramento 
County, Charles Buaicfc, Judge, awarding damages for death. Rn-eraed, 

For Appellant— nci-Hn and nrvlin. 

For Respondent — Theodore A. Bell. 

Plaintiff wsh given judgment for damages uudcr Ihe Federal Kuiployera' LiaWlity 
.Vet (or the death of her husband, Harry Williams, alleged to have been caused by 
the negligence of the defendant while the deceased was in tlie discbarge of Wix duties 
as brakeman on an interstate (min of the defendant com|>auy. 

Appellant does not contest the implied finding of negligence but earnestly con- 
tends that the dceeHHed was not employed in intersCale commerce at the time of the 
injury resulting in bis death. This contention is based on two proiKisitionM advaneed 
by the defendant: first, that Ihe evidence conclusively establishes that the train on 
uLich the deceased was employeti was not nn interstate train; secondly, that in 
proceeding instituted by the plaintiff, in her Individual capacity, i^ainst the 
itefendant before the Industrial Accident Commission, it was adjudged that at the 
time of his death the deceased was employed in Intraiitate commerce and that such 
determination is res adiudirnto between the parties to this action. 

The injury and resulting death of IJarry Williams occurred November 25, 1017. 
The original complaint in this actiwi was filed .January 9, 191S. On April 12, lOlR, 
Ihe defendant filed its answer denying that the decea'sed was employed in interstate 
commerce at tbe time of bis death. To avoid the bar of the statute of limitations 
to a MHKivery before the Industrial Accident Commission in the event of a decision 
by the superior court that the deceased was not employed in interstate commerce, 
the plaintiff, Ruth Williams, in her individual capacity, just prior lo the expiration 
of one year from the time of ber husband's death, made application to the Commission 
tor adjustment of her claim for damages, alleging the pendency of the action in the 
niperior court and that the defendant therein had '"answered alleginii that dece«>ed 
was engaged in intrastate commerce at tbe time of Jiis death" and praying that 
Ihe proceeding before the commission "be held in abeyanee, after service upon the 
defendant, until final determination of the said civil action." On December 19, 1018, 
counsel for Mrs. Williams apjieared before the Commissiion and moved that the 
pruceediti!; be held in aij-'yanc duriug the |>endency of the action in the superior 
court. The motion was opposed by counsel for Ihe defendant and was denied 
by tbe Commission. Thereupon coumsel for Mrs. Williams applied to Ihe supreme 
court for a writ of prohibition restraining the Commission from proceeding in 
the matter pending the court'? action. Tbe application was denied. The defendant 
admitted all the facts staled in the application before tbe Commission and did 
not resist the award prayed for. The Commission thereupon awarded Mrs. Williams 
the sum of $5,000 as damages, and a certified copy of its findings and award was 
filed by th" defendant in the Superior Court of Sacramento County and judgment 
thereon wa* duly entered. 

The respondent contends that tbe doctrine of rc» adjndicata has no application 
to Ihe findings and award of Ihe Industrial Accident Commis-sion : that, since the 
superior court first acquired jurisdiction, its determination of any issue before it ia 
conclusive notwithstanding a prior ineonsist.'nt determination of the same issue by 
Ihe Commission : and that the parties to the two proceedings are not identical 
lo that the plaintiff sued as an individual in tbe one and as ndmini.stratrix in the 

In WeitCTti Melal Hvpply Co. vs. PilUbury, 172 Cal. 411, it is said: "Where 
compensation is sought the proceedings are in substance tho^e of a court in an 
action at law. • • • After hearing by the Commission, it malieH and files its findings 
of facts and its 'sward which shall state its determination as to the rights of the 
parties.' The findings thus made are 'conclusive and final' and the award itself is 
not reviewable except by a writ of certiurari under which the review is resfricteH 
in scope. Any party in interest ma.v file n certified copy of the findings and 
award with the clerk of the superior court, and judgment must be entere<l by 
the clerk in conformity therewith. • • • We shall not take lime to review in 
detail the cases just cited, but content ourselves with saying that we think there 
is nothing in them which would support tbe claim Chat the powers exercised by the 
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IndnstriHl Accident Commisiion of this gtate, \a maHag awacde of compenaation 
ace not strictly judicial." (See, also, Carstent vs. Piil»buTv, 172 Cal. 576; Pacific 
Ctmtt Oattialti) Co. vs. PiOtburp, 171 Cal. 319; Gouanitlott va. Indagtrial Aooident 
CommianoH, 193 Pac. 937; Ma*gacJtiu$etti eto. Go. va. In4u»trial Accident Com- 
misiion, ITS Cal. 491.) Tbe findings of the Industrial Accident Commisaion are 
rc» adjudicata. (/» re Hunneaetl. [Mbbs.I 107 N. E. 934; Ceittnlia Coal Co. 
vs. Induitrial Accident Commisiioa, 130 N. E. 727.) 

■ II] It is not claimed tbat eithpr the action in the superior court or the proceeding 
before the Commiaalon could have been successfully pleaded in abatement of the 
proaecutiou of the other, but respondent cites 15 Corpus Juris 1161 to the effect 
that where two tribunals have concurrent jurisdiction over the same parties and 
subject matter, "tbe (ribanal where jurisdiction first a.ttBches retains it exclusively, 
and will be left to determine the controversy and to fully perform and exhaust 
its jurisdiction and to deceide every issue or question properly arising in the case." 
At page 1165 of the same volume, however, it is stated that "Che rule is limited 
to actions which deal either sctuslly or potentially with specific property or objects, 
and where a suit is strictly in personam, nothing more than a personal judgment 
being sought, there is no objection to a subsequent action in another jurisdiction." 
There is some confusion in the decisions because of failure to recogniie the limitation 
just stated. In strictly personal actions the great we^ht of authority sustains the 
rule as stated in the case of Boatman's Bank vs. FriUlen. 135 Fed. 667, that "it is 
not the final judgment in the first suit, but the first final judgment, although it may 
be in tbe second suit, that renders the issues in such a case res adjudicata in the 
other court." (For further authorities to the same effect, see tniarancc Co. vs. 
Harris, 97 U. S. 331 ; Schuler vs. T^cal, 120 U. S. 506, 7 Sup. Ct. 648. 39 L. Ed. 
TOT; 1 Freeman on Judgments [4th ed.j sec, 320; Jones vs. Jonet, lOS N. Y. 415, 
2 Am. St. Rep, 447; Lancashire In». Co. vs. Corbettt, 165 111. 592, BC Am. St. 
Rep. 280; Davit vs. Blcd*oe, G9 Ala. ;i«2; Bourgeois vs. Jacis, 45 La. Ann. 1310, 
14 So. 08; Oxford ya.Paris, 33 Me. 1T9; Bank of V. S. vs. MerckanU Bank. [Md.7 
7 Gill 415; Marble vs. Keyes, [Mass.] 9 Gray 221; Allis vs. Davidson, 23 Minn. 
442; Nave vs. Adams, 107 Mo. 414, 17 S. W. 958, 28 Am. St. Rep. 421; Catehecr 
va. Mo»n/. 55 Pa. St. 419, 93 Am. Dec. 760.) 

The plaintiffs in the two proceedings are not tbe same and, therefore, the award 
of the Commission is not a bar to the whole cause of action in the superior court 
iTroxell vs. Delaicare, L. £ W. R. Co.. 227 U. S. 434, 57 L. Ed. 586). "A judgment 
obtained by one or more of several joint owners or creditors, having claims against 
a common debtor. Is not a bar to a subsequent action by the other claimants, or 
separate suits by each of them, for the recovery of their claims, although it is res 
adjudicata as to the claiuis of those who brought the former suit." (15 Staodnrd 
Encyc. of Proe. 514; Si«"«uti L. Co. vs. Fairfield School Di»trict, 19 Cal. App. 
594; Harris vs. Alcoeti, 10 Gill & J. [Md.] 226, 32 Am. Dec. 158.) 

[2] A material issue in both proceedings was the character of 'Williams' employ- 
ment ; if intrastate, the Commission had exclusive 'jurisdiction to award compensation; 
if interstate, then the jurisdiction was in tbe superior court. The Commission 
determined tbat the employment was in intrastate commerce and tbe fact "so 
determined must, as between the same parties or their privies, be taken aa cou- 
clnaively estal>lisbed so long as the judgment in tbe first suit remains numodified. 
Tbia general rule is demanded by the very object for which civil courts have been 
established, which is to secure the peace and repose of society by the settlement of 
matters capable of judicial determination. Its enforcement is essential to the 
maintenance of social order; for the aid of judicial tribunals would not be invoked 
for the vindication of rights of persons and property, if. as between parties and tlieil 
privies, conclusiveness did not attend tbe judgments of such tribunals in respect of 
all matters properly put in issue and actually determined by them." (Southem Pacific 
R. Co. vs. United UtatPi, 168 U. S. 1, 18 Sup. Ct. 18, 42 L. Ed. 335 ; 2 Black on 
Judgments [2nd ed.l sec. 506.) 

In 8pokane d Inland Empire R. Co. vs. Whitlev, 237 O. S. 487, 35 Sup. Ct, 656, 
50 L. Ed. 1060, in construing a statute of Idaho similar to the Federal Employers' 
Liability Act. tbe court said : "The recovery authorized is not for the benefit of the 
'estate' of the decedent ; the proceeds of the recovery are not assete of the estate. 
Where the personal representative is entitled to sue, it is only as trustee for described 
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peisons, the 'hpira' of the decedent. • * • They are the sole beneSciaries. * • • 
It may also be prFmiiied that when suit is duly brought by the trustee under such 
a statutory tnist, it is a npcKssary ami courlusive prcBiimptioD that the tnist will 
be executed and the riebts of the beoi'ficiariea as fixed by the statute which created 
the obligatioa will be recognized b; alt courts belore whom the question of distribution 
nuy come." Id Ruts vs. Santa Barbara (la* etc. Co., 164 Cal. 191, it ia said : "It is 
settled by the decisions that an action of the character authorized by section 377 at 
the Code of Civil Procedure ia one solely for the benefit of the heirs, • * • that the 
money recovered in such an action does not helons to the eatate but to tile beirs only, 
and that an admiuistrator bag the right to bring the action only because the 
atatnte authorizes him to do so, and that he is aimply made a atatiitocy tmatee 
to recover damages for the benefit of the beirs." 

In Corcoran va. CKesapeake d O. Canal Co., ft* U. 8. 741, 24 L. Ed. 190, the 
plaintiff brought the suit upon certain bonds and the defendant pleaded a prior 
judgment as a bar. The court, in suetaJDing the plea, said i "It is also argued that in 
that suit Mr. Corcoran was <Hily a party jn bis representative capacity of trustet*, 
aad here he sues in his individual character as owner of the bonds, and in this 
latter capacity is not bound by that decree. 

"But why Is he not bound? It was his duty as trustee to represent and protect 
the holders of these bonds : and for that reason he was made a party, and be faith- 
fully discharged that duty. It would be a new and very dangerous doctrine in the 
equity practice to hold that a eeatui que trvst is not bound by the decree against 
his trustee in the very matter of the trust for which he was appointed. If Mr. Cor- 
coran owned any of these bonds and coupons, then he U bound, because he represented 
himself. If be has bought them since, he is bound as a privy to tlie person who 
vaa repr^ented." In Estate of Bell. l.'iS Cal. 391, the court arrived at a similar 
eoBclusion where the administratrix had proceeded in her representative capacity 
in one case and in faer Individual capacity in the other. The court said : "In both 
proceedings she was the real party in interest, asserting individual and not 
representative rights, and is bound by the judgment." (See, alao, In re Parki 
Ettate, 166 Iowa 403, 147 N. W. SW; Chandler vs. WMtf Oak Creek Lumber Co., 
131 Tenn. 47, 173 S. W. 449.) In 2 Black on Judgments (2nd ed.) 
secticoi 536, it is said: "If one sues as trustee, and afterwards in his individual 
capacity in respect of the same subject matter, he is bound by the decree In the 
former suit. For if, at that time, he owned the subject of trust, he was representing 
himself." Without multiplying authorities, it may be stated as a general role that 
where one appeara in a representative capacity in one action and in his individual 
capacity in another action, involving the same subject matter, without any change in 
his relation to that, subject matter, a judgment in the one case is conclusive of his 
rights in the other. 

Counsel for respondent contends that this rule as thus stated is in conflict with 
that laid down in the case of Troxell vs, Delaware, L. & W. B. Co., 227 U. 8. 4i34, 
I>7 L. Bd. 586. 'Hie judgment pleaded as a bar in that case was given in an action 
by Mrs. Troxell as surviving widow in behalf of herself and children for the death 
of her husband. The court in that action held that it was brought under the state 
law. "In such action there could be no recovery because of the n^Iigence of 
the fellow workman of Trosell," "TTie jury was confined to the question of 
responsibility tor failing to provide proper safety appliances." The plaintiff was 
given ju%ment which was reversed on appeal. The seconil action was then brought 
by Mrs. Troiell as administratrix under the federal act under which there might 
be a recovery for the negligence of fellow workmen. In the second action the trial 
court held that "the former case had adjudicated matters as to defects in cars, 
engines, and rails, (and) submitted to the jury only the question of the negligence 
of fellow servantH". Judgment was again rendered in favor of the plaintiff and 
the circuit court of appeals "reversed the judgment, holding that the first proceeding 
tttid judgment was a bar to a recovery in the second action". In overruling the 
decision of the circuit court of appeals, the supreme court held that "where the 
second suit is upon a different claim or demand, the prior judgment operates as 
an estoppel only as to matters in issue or points controverted and actually determined 
in the original suit. • • • and the plaintiff's right to recover because of the injury 
hy the negligence of the fellow servants was not involved or concluded by the first 
suit". The court further held that "there was not that identity of parties in the 
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former artioD by the willow and tbp [injsent tasp, pTOiierlj li tough t by the 
administrator under tlie employers' liability att, whith renders the former suit 
and judgment a bar to the present aetion". A|>pellaut urges that this latter state- 
ment by the court is mere dictum, but "where there are two grounds, upon either 
of which (be judgment of the trial court can be rested, and the appellate eourt 
sustains Ijotb, the ruling ob neither is obiter, but each is the judgment of the court, 
and of equal validity with the other". ( Union P. R. Co. vs. Ma»on City & Ft. D, 
R. Co., lim U. S. 100, 20 Sup. Ct 19. 50 L. Ed. lU.) The derision goes no further 
than to hold that, ijeeause there was not identity of parties plaintiff in the two 
actions, the second was not wholly barred by the judgment in tlie first. The question 
whether an issue actually determined in the first was conclusive on the same 
issue in the second as against a recovery for the benefit of Mrs Troxell was not 
before the court. The trial court held that the judgment in the first action was a 
bar as to all issues actually determined in that suit. The correctness of 
this holding was not in controversy before the higher court and was not considered 
by it. The opinion in the Troxell case does not warrant the conclusion that the 
eourt intended thereby to overrule its prior decision in the Corcoran case, iiipro, 
and similar decisions by the highest courts of many of the states. In the proceeding 
before the Commission by Mrs. Williams, she appeared in her individual capacity 
and in the action in the superior court she represented herself as one of the 
beneficiaries and had control of the prosecution of the case. "Parties, in the larger 
sense, are all persons having a right to control the proceedings, to make defense, 
to adduce and cross-examine witnesses, and to appeal from the decision, if an 
appeal lies.- (Green' vs. Boone, 158 U. 8. 4T8, 39 L. EM. lOTO.) Having recovered 
judgment for compensation in the proceeding before the Commission by establishing 
the fact that the deceased was employed in intrastate commerce, and that judgment 
having become final, she could not recover in the action in the superior court 
by disproving the same fact on which the first judgment was necessarily based. 

Not knowing what the determination of the trial court would be as to the 
character of employment of the deceased, and naturally desirous of avoiding an 
entire failure of compensation, the plaintiff felt the necessity of aabing the 
application to the Commission, even though recovery in that tribunal is limited in 
amount. In states which provide but one tribunal for the trial of such actions, 
(hat tribunal determines in the one action whether the employment wa« interstate 
or intrastate and renders judgment accordingly under the federal act or tbe state 
law as the case may warrant, and the predicament in wliich the plaintiff herein 
found herself cannot arise. 

131 Tbe judgment was for 525,000, of which $5,000 was apportioned to Vivian 
Peabod;, an adult married daughter of the deceased. Tbe complaint alleges that 
she was not dependent upon the deceased. Not being dependent, she was not 
entitled to compensation under the state law and she was not -a party to tbt 
proceeding before the Commission. It is clear that the award of the Commisslan is 
not a bar to a recovery in her behalf under the federal act, nor is any fact found 
by the Commission re» adjudicala as to her. 

The complaint alleges that Mrs. Peabody was not dependent upon the deceased. 
There was no allegation tliat she had any ground for oxpeeling any pecuniary 
benefit from a continuance of his life. The evidence shows that Mrs IVabody is the 
only child of decea):ed and was twenty-one years old at the time of his death ; that 
she was married in 1915 and her husband was aboat thir^-two years old at the time 
of the trial in February, 1919; that he is a machinist and in 191S enlisted in tbe 
navy and went into training as an airplane mechanic and at the time of the trial 
was expecting to be discharged at any time ; that the only source of income of Mrs. 
Peabody while her hnsband was in the service was a government allowance of 
$30 a month for herself and $7,50 for their child, neither she nor her husband 
having anv property. There was no evidence that Mrs Peabody had received any 
assistance from her father aft«r her marriage. She lived with and was supported 
by her parents prior to her marriage. The deceased and his wife were both of tbe 
age of thirty-nine yeais and had a life expectancy of 28.9 years. The deceased 
was an experienced brakeman and was in line for promotion. His last monthly 
pay check was J148, though that was somewhat above tlie average. He and his 
wife were in good physical health. They had not accumulated any property. 

Appellant contends that under the facts sbowu the case of Oulf, C & St. F. B- 
Co. vs. McGinnU, 228 U. 8. 173, 5T L. Ed. 785, is exclusive against a recovery In 
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behalf of Mrs. realiody. In that ease the artministratriK siipfl under Uw federal 
act for (he benefit of hprsptf and four rliildren, one of whom waa an adalt marripd 
daughter. Judgment wbh given for the xum of fin.OOO one-half of which was 
apportioned equally to the four children. The court of civil appeaiR afliriDed the 
jndsment (147 8. W. 1188). The Supreme Court of the United States reverHCd 
the judirment on the sole ground that, under the pleadingB and proofs, the married 
daughter was not entitled to recover. The court said : "There waa neither allegation 
nor evidence that Mrs. Saunders was in any way dependent upon the decedent, nor 
that she bad any reasonable expectation of any pecuniary benefit as a result 
of B. continuation of his life. * * * In a series of cases lately decided by this 
court, the act in thin aaiiect has been construed aa intended only to compensate 
the surviving relatives of such deceased employee for the actual pecuniary loss 
resulting to the particular person or persons for whose benefit an action is given." 
( See, also, Garrett vs. TMuitmlle etc. It. «. Co.. 235 V. S. 312, .50 L. Ed. 242, 85 
Sap. Ct. 32.) There is no distinction in principle between the McGinnis case and 
this. In neither case was there any evidence from which to infer that pecuniary 
benefits would have been received except the bare fact of the relationship of father 
and daughter. In the McGinnis case it was held that the issue raised was a federal 
question and that case is controlling here where the identical question is presented. 

The court gave the following Inirtruction : "It ia the duty of the father, the 
mother and the children of any poor person who is unable to maintain himself 
by work, to maintain such person to the extent of their ability." While the 
Instruction is correct as an abstract statement of the law, it applies only in cases 
of dependency, and, as stated, the complaint herein alleges that Mrs. Peabody was 
not dependent. 

Appellant contends that the evidence is not siilBcient I 
finding that the deceased was employed in interstate commi 
death. Ttie question is one of fact for the determination ■ 
court correctly instructeil the jury as to the law applicable 
retrial a different state of facts may he shown and b 
would serve no useful purpose. 

The judgment appealed from is reversed. 

We concur: 



FINCH. P. J. 



(30 Cal. App. Dec. 725.) 

Civil No. 2302. Third Appellate District. November Ifl, 1!)21. 

RUTH WILLIAMS, as AnMisiSTRATWX of the estate of HAERY WILLIAMS, 

OECEASED, Plaintiff and Rnpondfiit, vs. SOUTHERN PACIPIO COMPANY. 

A COBPORATION, Diimdaiit and Appellant. 

[11 Workmen's] Compfnsation Act — Statis op Fmployment — Nati re of 
ADJUDICATION — \ lindmg of the Industrial Accident C-ommlssion as to the intra 
stale or interstate character of ones employment is not an adjudication in rem 
binding upon the whole world and is not binding upon oni who ha.s no right to 
appear in the proceeding or to assert in* rights therein 

Appeal hv defendant from a judgment of the Superior Court of Sacramento 
County Charles O Busit^ Judge awarding damages for death Reiertid 

Application for modification of decision ("fi Cal Vpp Dec 4J4) d nied 



Appellant ha& filed a petit io. 
court concluding as fotloAS 

The appellant, therefore asks that the opinion heretofore rendered and filed be 
modified so as to deilare that the daughter ^nian Peabod* is also bound M the 
linding of the Industrial Occident Commission to the effect thnf tin dect lent waa 
engaged in intrastate emploiment at the time of his death and that if it be 
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a consideration of this point, a Kh^aring be granted, limited, however, 
solely to the one point, Damely, the effect of the award of the Industrial Accident 
CommissiiNi as to the right of the adraiaiatratrix to recover on behalf of the 
daughter." In appellant's opening brief the contention is slatted aa follows: "Tho 
finding of the Commission Gxing the status of the employment is an adjudication 
in rem and binds the world." The proceeding before the ComuusBion bas DOne 
of the characteristics of on action in rem. It may be stated as a general propositiou 
tbat no one is bound by a judgment rendered in a proceeding of which he had no 
legal notice, though actual notice is not neceasary. (Freeman on Judgments [4th 
ed.] Sec. G06.) If the wodd is to be bound, the world must have notice. (Freenxm 
Ts. AUenon, 11» U. 8. 18C, 30 T<. Ed. 372.) Ont; thoee who are entitled to 
appear and assert their interest in the subject-matter of the snit are Iraund by the 
judgment. (Freeman on Judgments [4th ed.] Sec. BIT; Qridieu vs. Bogga, 62 Cal. 
202.) Appellant relies on the provisions of section 190S of the (3ode of Civil 
Procedure as follows : "In case of a judgment or order against a specific thing, 
or in respect to the probate of a will, or the administration of the estate of a 
decedent, or in reapect to the personal, political, or legal condition or reiatiMi of 
a particular person, the judgment or order is conclusive upon the title to the thing, 
tbe will, or admiais (ration, or the condition or relation of the person." This 
section was construed in the case of QridUy vs. Boggt, tapra, which was commenced 
by George W. Gridley in his lifetime and the prosecution thereof was continued 
by his administratrix after his death to obtain a decree setting aside a deed made 
by him at a time when it was alleged be was incompetent. The deceased bad made 
a will a few months prior to the execution of the deed in guestiou. Tbe will was 
offered for probate and rejected by tbe court on the ground that the deceased 
was of unsound mind at the date of the execution thereof. In the trial of the esse 
of Qridlev vs. Boggs the fiudiugs and decree in tbe probate proceeding were offered 
in evidence and objection thereto was sustained by the court. It was claimed ou 
appeal that the judgment denying probate of the will was conclusive as to Gridley's 
mental condition under the provisions of section 1908 of the Code of Civil Procedure. 
The court said ; "Certainly all (hose who might be affected by a judgment that 
Gridley was insane when the will was executed, did not have the right to appear 
and assert tbeir rights in the proceedings for the probate of the will. The legal 
notice of that proceeding ran only to those interested in Gridley's estate. And as 
to 'the more general ground', public policy only requires, at most, that a judgment 
as to tbe status of a particular person, which shall be conclusive as against those 
not parties to it, shall be a judgment which simply determines such itatu$ in a 
proceeding whose sole end and aim is to determine it. Tlie judgment of the 
superior court determined that a certaio inHtrument, purporting to be the last will 
and testament of George W. Gridley, was not his lest will and testament. The 
proceeding was not a special inquiry to determine his status as to sanity or 
insanity. Tbe finding of insanity was of a probative fact upon which the court 
held the will to be invalid, as it might have held it to be invalid upon proof of duress 
or undue influence." Appellant relies on the ease of Northinetlern Redtcood Co. 
vs. Induatrial Accident C'omniiHion, 104 Pac. 33, in which it is said that "tbe 
proceeding may be characterized as one guaii i« rem". It is apparent from the 
context that this statement had no reference to tbe ordinary proceeding before the 
(.'ommission but was limited to the particular matter under discussion, tbe right 
of the wife to subject community property within the jurisdiction of the court 
to her demands against her husband who was beyond such jurisdiction. The court 
said; "It is sufficient to say that the purpose of this proceeding is to enforce tbe 
rights of the wife in community property located in this state, and that constructive 
notice to tbe husband is, therefore, sufficient to give jurisdiction to pass upon the 
questions so involved. Tbe proceeding may be characterized as one guaii in rem. 
In such proceeding notice by publication is a sufficient compliance with the federal 
constitution." 

This discussion has proceeded upon the assumption that tbe terms "condition or 
relation of a. particular person" ss used in section 190S of the Code of Civil Procedure 
are broad enough to include the status of one's employment as to its intrastate or 
interatate character. Such assumption, however, sppears to be unwarranted. Tbe 



owGooi^lc 



INDUSTRIAL ACClDENt COMMISSION t>ECKIONg. 257 

right of ft mechanic to a lien for his wages may depead upon the character of the 
work in which he ia engBged, yet it would hardly be contended that a judgment 
eatahlishiDg the character of Bueh work ie in rem, binding upon the whole world. 
Tbere is no distiaction in principle between the two cases. Other Bimilac illustra' 
tions may readily be auggeated. Appellants contention finds no support in reason 
or authority. 

[1] For the purposes of the argument, at least, it may be conceded that all persons 
entitled to share in the award of the Commission are bound by the adjudication of 
the Commission, not because the award is a judgment in rem, but because they 
were represented in the proceeding by Mrs. Williams, but Mrs. Peabody, not being 
dependent upon the deceased, was not entitled to participate in the award and 
cannot be said to have been so represented. Having no right to appear in the 
proceeding or to assert any rights therein, she is not bound by the award. Under the 
federal law her right of recovery is not based on dependency, but upon her reason- 
able eipectation, if any, of pecuniary benefit from a continuance of her father's 
life. 



No. 5992— November 21, 1921. 
JOS. D. DWYBR, AppliMut, vs. UNDERWRITERS' FIRE PATROL, Defendant. 



William E. Billings, attorney, for Applicant. 
A. J. Coogrm, attorney, for Defendant. 
On December 25, 1917, the applicant suffered a fracture of the left 
OS caleis when he fell while coming down a pole in the course of his 
employment by defendant as patrolman at San Francisco. The injury 
required amputation of the leg below the knee; after a period of 
temporary disability the Commission found on the evidence that the 
condition was permanent and applicant was awarded a certain perma- 
nent partial disability indemnity involving future payments which at 
applicant's request were by an order rendered on April 9, 1920, com- 
muted to a lump sum which the final receipt signed by applicant and 
filed in the proceeding showed was paid to applicant on that date. 
Thereafter the applicant developed a condition of ulcers which the 
medical evidence showed were due in part to the cbaling of the stump 
by an artificial leg supplied to applicant by defendant as part of the 
medical treatment, and would be largely prevented by a less ornamental 
but more suitable peg leg. It was contended on behalf of defendant 
that the Commission's finding that the condition was permanent neces- 
sarily involved the decision that no further treatment was necessarj- 
on account thereof and that therefore jurisdiction did not exist to order 
defendant to furnish applicant the additional artificial member as 
further medical treatment. But the Commission overruled this con- 
tention and ordered defendant to supply a proper peg leg to applicant. 
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No. 10417— November 21, 1921. 
THOMAS LANGt)ON, A minoe. bt MBS. MARY V. LANGDON, 

AD UTEM. Applicant, va. HBYMAN WEIL COMPANY and STATE COM- 
PENSATION INSURANCE FUND, Defendant*. 

i Excessive Walk- 

W. E. Billings, attorney, for Applicant. 

J. J. Taheny, attorney, for Defendants. 
The applicant was employed by defendant as clerk at San Praneisco, 
his usual duties being in and about the employer's premises and not 
requiring excessive or unusual walking. On April 15, 1921, he was 
assigned to the duty of making collections which required him to walk 
throughout his entire working hours, during which time he walked a 
distance of approximately five miles. The continuance of such service 
on the following day also resulted in a disabling condition of the feet, 
diagnosed as eczema, with weeping and crusted areas of the left foot, 
which the evidence showed was due to the unaccustomed subjection of 
the feet to such continued use during warm weather. It was held that 
the excessive and unusual walking under the above circumstances con- 
stituted a special exposure to which applicant was subjected by reason 
of his employment and that therefore the resulting condition was com- 
pensable. 



No. 10508— November 21, 1921. 
DEWEY B. SPATES, Applicant, va. PIERCB-ARROW SALES COMPANY, 
EMPLOYERS' LIABILITY ASSURANCE dORPORATION, LIMITED, 
OF LONDON, ENGLAND, ANSLEY K. SALZ anj» STATE COMPEN- 
SATION INSURANCE FUND, Defendants. 

[1] Identity of Employeh — Chauffeub Supplied by AoTOUfAiLE Sales Ooh- 

PANY TO PAT80N8 FOR INSTRUCTION — WaOES PaID BY COMPANY AND CHABOU) 

TO CusTOMiB Who Exebcibed Complete Control of Chauffeub — Joint Emplot- 



W. B. Tyler, attorney, for Applicant. 

Barry J. Colding, attorney, for Defendant Employers' Liability 

Assurance Corporation, Limited, of London, England. 

B. E. Pemberton, attorney, for Defendant State Compensation 

Insurance Fund. 

On September 27, 1921, the applicant suffered injuri&s to his head 

and left knee when an automobile which he was instructing the wife of 

defendant Salz to drive accidentally collided with a pole. Defendant 

Salz had purchased the automobile from defendant Pierce- Arrow Sales 

Company several months before; as a part of the service regularly 

rendered by this company to its customers, this defendant at the request 
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of defendant Salz supplied applicant as chauffeur to instruct Mrs. 
Salz in the driving of the automoijile. The applicant had been engaged 
in the same capacity by the automobile eoinpauy on several occasions, 
received his wages from the automobile company, and while engaged in 
the instruction was under the entire direction and control of the 
customer who was charged by the company with the applicant's exact 
wages and no more. Nothing definite was contained in the expressed 
arrangements as to the identity of applicant's employer while thus 
instructing defendant's customers. It was held that [1] at the 
time of the injury the applicant was working in the employment of 
defendants Fierce-Arrow Pacific Sales Company and Ansley K. Salz 
jointly and an award was accordingly rendered against their respective 
insurance carriers. 

Within twenty days after the service of the findings and award 
the applicant filed a petition for rehearing as to certain items of medical 
expense for which he contended he was entitled to reimbursement and 
the defendant State Compensation Insurance Fund filed a petition for 
rehearing in which it was contended that the evidence jvas insufScient 
to justify the finding that applicant was in the employ of defendant 
Salz, its assured. After the lapse of said twenty days period, defendant 
Employers' Liability Assurance Corporation, L/imited, of London, 
England, filed a petition for rehearing in which it was contended that 
the evidence was insufficient to ju.stify the finding that the applicant at 
the time of the injury was employed by defendant Pierce Arrow Sales 
Company, its a.ssnred. The applicant's petition for rehearing was 
granted and notice was given that unless good cause to the contrary 
were shown within five days after service of the order granting rehear- 
ing, a certain amendment would be made in the findings and award 
allowing applicant the reimbursement for which he contended. 
Although the petition for rehearing of defendant Employers' Liability 
Assurance Corporation, Limited, of London, England, was filed after 
the lapse of the period prescribed by the Workmen's Compensation 
Act as that within such petitions must be filed and therefore could not 
be considered by the Commission, it was held that [2] the granting of 
applicant's petition for rehearing generally by an order which did 
not specifically limit the further consideration of the case to specified 
issues which the Commission in its discretion deemed the only ones 
worthy of further consideration opened the entire case for the considera- 
tion of any contentions proper to be urged on rehearing although 
not mentioned in any petition for rehearing filed within the required 
time. The contentions urged by both defendants were therefore con- 
sidered hut were deemed by the Commission to be insufficient to justify 
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an alteration in the decision. Both petitions for rehearing were accord- 
ingly denied and, no objection having been made to the proposed amend- 
ment of the findings and award, such amendment was made allowing 
the reimbursement mentioned, (See Simonds vs. Pope and Talbrt, 8 
Cal. I. A. C. 6, 10; Soto vs. Snmet Lumber Company, 8 Cal. I. A. C. 
205; Bethlehem Shipbuilding Corporation, Limited, vs. Wiezner, 8 
Cal. 58 ; The People of the State of California Vs. Los Angeles Ship- 
building and Drydock Co., 8 Cal. I. A. C. 163.) 
Rehearing denied. 



No. 9073— November 22, 1921. 



[1] Fbocedure and Practice — Letteb ntou Euploygb to Oommission Ex- 

' plaining contbovebsy — commission's invtstigation bt coeebspondencb 

IjKtteb Formally Fij.eo Nunc I'bo Tunc Aftbb Lapse of Statutoby Pbbiod— 
Commission's Receipt of LBrrTER S>;fficient to Pbbvbnt Bab of Statute 
of Limitations. 

[2] MBDIC4L Liability— Em i-LOTEB' 8 Opeeation Refused by Employee— Em- 
pixiYEB Lateb Notified of Employbb's Desibb fob Opebation — Failubb of 
Rmployeb to Rbnew Offer of Operation — Empioybb Liable fob Expense op 
Opebation Pboctjbed by Employee. 

W. C. Carpenter, attorney, for Applicant. 

B. J. Coldmg, attorney, for Defendant, 
On December 18, 1919, the applicant suffered a right inguinal hernia 
by being thrown from a horse while working in the emplciyment of 
defendant as vaquero in San Luis Obispo County. Medical treatment 
other than operation was furnished him by defendants until January, 
1920; in April, 1920, defendant's physician advised an operation as 
necessary to cure and relieve him of the effects of the hernia; applicant 
agreed thereto and arrangements were made therefor but applicant 
failed to appear at the time specified. On May 5, the defendant insur- 
ance carrier sent applicant a check for disability idemnity which 
applicant refused to accept because he believed it to be too small in 
amount; on May 28 he notified the insurance carrier that he had been 
recently examined by a certain physician of his own selection who had 
advised the immediate need of an operation which applicant desired. 
The insurance earner failing to reply to this letter or to make any 
further offer of treatment, applicant en June 8 wrote to the Industrial 
Accident Commission a letter explaining the controversy which existed 
between him and defendants and setting forth all the information 
specified by the Workmen's Compensation Act as requisite for a formal 
application; this letter was received by the Commission before the 
expiration of six months from the date of the injury but it waa 
not formally filed until September 20, 1921, when it was filed nunc 
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pro tunc as of June 9, 1920. The Commission, however, answered it 
and corresponded with defendants in an endeavor to bring about a 
determination of the questions involved in the controversy. On June 
14 applicant submitted to an operation by his own physician. A formal 
application on a printed blank furnished by the Commission was not 
filed until December 18, 1920. It was held that [1] the receipt by the 
Commission of applicant's letter of June 8 constituted the filing of an 
application on a printed blank furnished by the Commission was not 
and that therefore the claim herein was not barred by the period of 
limitations prescribed by said act, and that [2] the failure of defend- 
ants to respond to applicant's letter of May 28 by a further tender of 
treatment or any information that the necessary treatment would be 
furnished occurred after adequate opportunity to tender and furnish 
such treatment and constituted a refusal of such treatment and ren- 
dered defendant liable for the reasonable cost of the treatment pro- 
cured by applicant on his own account. 

Writ op review issued by rinST district couet : affirmed. 

Hearing denied by supreme court. 



No. 10413— November 23, 1921. 



W. H. Clay, attorney, for Applicant. 

K. P. Wisecori'cr, attorney, for Defendants. 
On August 24, 1921, the applicant was working in the employment 
of defendant as carpenter at San Francisco. The foreman discharged 
him and directed him to leave the premises. While climbing a ladder 
to collect his tools preparatory to complying with this instruction, he 
fell and injured his wrist. It was Aeid that since the injury occurred 
on the employer's premises and while the employee was engaged in an 
aet reasonably incidental to his employment, the injury was com- 
pensable. 
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No. 10365— November 23, 1921. 



Tleasube by 

J. V. Hurley, attorney, for Applicant. 
J. A. Maguire, attorney, for Defendants. 

The applicant was employed by defendant as fweman of defend- 
ant's constrnetion camp near Ukiah. On the evening of Angrist 18, 
1921, another employee of the camp was attempting to ride a bucking 
horse in the corral on a waffer that he could withstand the animal's 
attempts to unseat him. The applicant, who was standing among the 
crowd of spectators watehina: the performanee, was injured by the 
horse after it had unseated its rider. It was held that since the riding 
of the horse and the observanee thereof were neither within or inci- 
dental to the duties of either the applicant or his fellow employee, the 
injury did not arise out of the employment and was not compensable. 
(See Great Western Power Company vs. Industrial Accident Commis- 
sion, 62 Cal. Dee. 493; 8 Cal. I. A. C. 232.) 

Kehbaring denied. 



No. 10450— November 28, 1921 
THE PP:OrLE OF THB STATE OF CALIFORNIA (FRANK SLATERI. 
AppUi-ant. vs. WALTER HANNA and EMPLOYERS' LIABILITY ASSUR- 
ANCE CORPORATION, Defendants. 



JlTRlSmrTlON— EMPI.OYKI. OF Fakm L 


ADORF.n INSI'REI) AOAINS 


T LlARILITY IJNDEB 


Wobkhkn'm Compensation Act— Fahj 


L[ T.AB(iBER Killed by I 




ANn SUBVIVEt) BY Xo DEPENDENTS— I N 


HUaANLE Cabbibr LiAia 


*: FOR $350 IINDEB 


CuAPTRR 183, Laws of lOlS. 







A. E. Granpner, attorney, for Applicant. 

B. I'. Wisecarver, attorney, for Defendants. 

On Oi-tober 25, 1920, Frank Slater suffered injuries resulting in 
his death on the next day when a team ran away while he was hauling 
straw near Gilroy in the employment of defendant Walter Hanua as 
farm laborer, one of the occupations excluded by the Workmen's Com- 
pensation Act from the protection thereof. It appeared that the 
employer had not filed with the Commission an acceptance electing to 
become subject to the Workmen's Compensation Act as provided by 
section 70, but was insured by defendant Employers' Liability Assur- 
ance Corporation against liability under the act and that the employee 
left surviving him no one entitled to a death benefit under the terms 
of that act. It was contended on l)ehalf of the insurance carrier that 
in the absence of such acceptance by the employer, the fact of insurance 
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■ did not bring the employee under the provisions of the act in the 
sense required by the terms of chapter 183, Laws of 1919. But this 
contention was overruled and an award was made in favor of the People 
of the State of California for $350 as provided by said chapter 183. 

ReHEARINQ GRANTS): APPLICATION DISMISSED FOB LACK OP JURIS- 
DICTION. 

No. 10439— November 29, 192.1. 



J. J. Taketty, attorney, for Defendant. 
On April 20, 1921, the applicant suffered an injury to his leg when 
a large pnlley felt upon it while he was working in the employment of 
defendant as machinist at Lindsay, Medical treatment on account of 
this injary was furnished to applicant by a physician provided by the 
defendant insurance carrier at Fresno, applicant traveling by means of 
his own automobile at his own expense between his home and the 
doctor's ofiGce. While cranking his automobile at Lindsay for this 
purpose on August 22, 1921, the engine backfired and fractured appli- 
cant's right arm. It was held that this injury did not arise out of any 
employment of applicant by defendant or occur in the course thereof 
and was not a new and further disability proximately resulting from 
the first injury, but was a new and independent injury on account 
of which applicant was not entitled to compensation. 



L. A. No. 1601— November 29, 1921. 
CHRISSIB DURELL, Applicant, vs. SOUTHERN COUNTIES GAS COMPANr 
OF CALIFORNIA apid EMPLOYERS' LIAHILITY ASSURANCE COR- 
PORATION, LIMITED, OP Lokhon, Ekoland, a corporation, Defendtmti. 

Bebjoub and Wilfui. Misoonduct of Euployino Cobpoiation— Bnqine's 
Speed- R EG UL*TIKQ Govbbnob Detached Br Manaoino Officgb — Knowino Main- 
tenance Off UnsAFB Place of Em plot me nt— Compensation Inobeased Onb-half. 

G. M. Spicer, attorney, for Applicant. 

LeRoy Edwards and John J. Haydon, attorneys for Defendants. 
On March 7, 1921, John Dureli, husband of the applicant, was killed 
when the flywheel of a compressor exploded and fractured his skull 
wjiilc he was working in the employment of defendant as gauge tender 
at Long Beach. The compressor was equipped with a governor intended 
to limit the speed of the engine. Some time prior to the injury defend- 
ant's local superintendent of the plant, after inspection of the gov- 
ernor, concluded that it was ineffective for the intended purpose and 
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should not be used, and accordingly disconnected it and permitted the 
engine to be operated without its control. The explosion of the fly- 
wheel causing decedent's injury was due to the exeessiye speed acquired 
by the engine because of the discontinuance of the governor's use. A 
safety order of the Industrial Accident Conunission required the 
equipment of every engine with an effective governor which would at 
all times automatically control the engine's speed; the evidence failed 
to disclose that the employer or any of its representatives had ever been 
advised of the existence of this rule or knew that the operation of the 
engine without the governor was violative thereof. But the evidence 
showed that the omission to use the governor was a notoriously hazard- 
ous practice and that defendant's superintendent who disconnected it 
knew or should have known that the place of employment in the 
vicinity of the engine was not safe in the absence of that appliance. 
It was held that under the circumstances the defendant employer was 
guilty of serious and wilful misconduct which proximately caused the 
fatal injury. The applicant was accordingly awarded the increased 
death benefit provided by section 6 (b) of the Workmen's Compen- 
sation Act. (See E. Clemens Horst Co. vs. Indiistrial Accident Com- 
mission, 60 Cal. Dec. 482, 7 Cal. I. A. C. 180.) 



L. A. No. 1666— November 30, 1921. 
WM. E. McDONAIJJ, a minob, by his ouabdiam ad litem and trustee, 
BERTHA K. LUDOLPH. Applicant, vs. LLEWELLYN IRON WORKS, 

A CORPORATION, Defonilant. 

Depenbency — CusMDY OP Minor Cinu> Awarded Mother by Intbrlociitort 
Decree of Divorce Without Alimony or Support — Custody or Control Not 
Mentioned in Final DEt-SEE — CoaioDY Informally Obtained and Contribu- 
tions FOR Support Voluntabili Made Tukbeafter by Fathes — Minor Totally 

Dependent on Father. 

Davis wnd Th-ome, attorneys, for Applicant. 

Haas and Dunnigan, attorneys, for Defendant. 
On May 16, 1921, Joseph B. McDonald, applicant's father, was killed 
when he was struck upon the head by a broken chain while working 
in the employment of defendant as crane man at Los Angeles. It 
appeared that deceased had married the applicant's mother in 1916; 
that he thereafter disappeared and that his wife commenced legal 
proceedings against him for divorce on the grounds of desertion and 
nonsupport. The interlocutory decree of divorce awarded her the 
custody of the applicant but made no mention of alimony or support. 
The final decree was entered in February, 1921, but made no mentidn 
■>s to custody, control or support of the child. In April, 1921, the 
dece.sed appeared and began making voluntary contributions of vary- 
ing ami^unts for the minor's support and was allowed by the mother 
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to have intermittent custody of him. At the time of the fatal injury 
the applicant was actually in his temporary custody. It was held that 
at the time of the injury the deceased was legally liable for the appli- 
cant's support and that, there being no surviving dependent parent, 
the applicant was entitled to a death benefit for total dependency. 
Kehearino denied. 



No. 8662— December 5, 1921. 
EVALTN F. KING AND ELVIRA KING, EDNA KING, GAEL KING and 
JUANITA KING, uinoob, by thefr ouabdian ad litem and tkustee, 
BVALYN F. KING, AppUcanU, v8. A. W. NORRIS and GLOBE INDEM- 
NITY COMPANY, Defendants. 

.\bisino Out of Employmbbt — Injury by Skylarking Employees to Inno- 
cent FELI.OW Employee — No Knowledge ob Condonation by Employes of Skt- 

LABKINO PbACTICBS^NOT OOMPENaABIJI. 

H. L. Phillips, attorney, for Defendants. 
"While working in the course of his employment by defendant as 
carpenter at Sacramento on July 6, 1920, Tony King, respectively 
husband and father of the applicants, suffered a blow on the head 
which proximately caused his death on August 18. The blow was 
inflicted by a brick which one of decedent's fellow employees was 
throwing to another in play at the place of employment and during 
wqrking hours. The evidence showed that the deceased was not 
participating in the play of his fellow employees, did not even know 
that they were thus engaged and was attending strictly to his duties, 
and that, so far as the fellow employees were concerned, the injury 
was entirely accidental, neither of them intending to affect the deceased 
in any way by their actions. It appeared also that, although the 
employer knew that the employees sometimes tossed small chips at each 
other during work, they had never theretofore thrown such large 
objects as bricks and the employer did not know of and had not con- 
doned any such practice as that which resulted in decedent's fatal 
injury. In the original findings and award the Commission held that 
the injury arose out of the employment and was compensable. Defend- 
ants' petition for rehearing was granted pending decision of the 
Supreme Court in the c^es of Federal Mtiiital Liability Insurance 
Company vs. Indtistrial Accident Commission (62 Cal. Dee. 486, 8 Cal. 
I. A. C. 214) and Great Western Power Company of CaUfornia vs. 
Industrial Accident Ccmmission (62 Cal. Dee. 493, 8 Cal. I. A. C. 232), 
which involved the issue of compensability of injuries inflicted under 
the above circumstances. On rendition by the Supreme Court of deci- 
sions holding invalid the grounds upon which the decision in the 
present ease was based, the Commission, after due notice of intention 
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to submit for decision on rehearing, annulled the findings and award 
and denied applicants' compensation on the ground that, notwithstand- 
ing the innocence of the deceased employee of any participation in the 
fatal horseplay, the injury did not arise out of the employment. 



L. A. No. 1075^December 5, 1921. 
CASANDER K. GNASH and BERTHA FERN GNASH, a minor, by heb 
GUABDtAN AD LITEM AKD TBUSTEE, CASANDER K. GNASH, AppUcantg, ve. 
W. C CROWELL AND FEDERAL MUTUAL LIABILITY INSURANCE 
COMFANY, A ■ COBPOBATION, DefendanU. 

This ease will be found reported in 8 Cal. I. A. C. 26. In proceed- 
ings on rehearing, further evidence showed that the earnings of the 
deceased employee had been incorrectly stated and that the true names 
of the applicants, stated as Casander K. Thompson and Bertha Pern 
Thompson, were Casander K. Gnash and Bertha Fern Qnash, 
respectively. As decision after rehearing the findings and award 
were amended accordingly and the decision otherwise was confirmed. 



A writ of review was granted by the Supreme Court which rendered 
the following decision affirming the findings and award: 

8. F. No. 9919. In Bank. December 5, 1921. 
FEDERAL MUTUAL LIABILITY INSURANCE COMPANY (a corpobatiom). 

Petitioner, vs. INDUSTRIAL ACCIDEKT COMMISSION and BERTHA 

FERN GNASH, Respondents. 

[1] Workmen's Compensation Act — Death of Bmpix>ybe — Mebetbicious 
Rklationb with Mother op Minob Child— Depbndbnct — Right of Minor 
Child to Compensation. — A minor cliild in entitled to compensation under the 
Workmen's Compensation Act for tha deatli of bd employee who had been Hving in 
meretricious relations with the mother of snid child, where aaid minor child was in 
fact a dependent on eaid employee, and was in good faith a member of bis household, 
whether or not the father of said child was alive. 

Application for certiorari to review an order of the Induatrial Accident Commis- 
sion awarding compensalion for death. Award ojfSrmed. Shaw, C, J., digaenlg. 

For Petitioner— Coolci*, Crowley and Lachmutid. 

For Respondenta — A. E. Oraupner. 

This is a proceeding in certiorari upon a petition by the Federal Mutual Liability 
Insurance Company to review the action of the Indnatriat Accident CommiBsion in 
Eianting an award to one Bertha Fern Gnash as compensation for the death of one 
William G. Thompson. 

Casander K. Gnash and George Gnash, parents of Bertha Fern Gnash, the 
claimant, were married in Kansas in 1890 and later moved to California. The 
record shows, that Gnash was a poor provider and that the members of bis family 
were compelled to support themselves to a large extent. He was in the habit of 
goins away and leaving them for weeks at a time, and finally left them permanently. 
After that Mrs. Gnash supported herself by various kinds of work until October, 
1917, when she went to Yermo to do boubework and cooking for the deceased, 
Williao) G. Thorn [)son, on his ranch. She took Bertha OnaBh,then six yearsold, with 
her. r.ater the three moved to a mine near Baxter, and at about that time, according 
to the testimony, the relationship between Thompson and Mrs. Gnash changed. He 
stopped giving her wages and began paying the expenses of herself and Bertha. 
Mrs. Gna.sh continued to do the housework and cooking. In May, 1918, Mrs. Qnasb, 
with Thompson's cooperation, started proceedings to secure a divorce from Gnash, 
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which suit was never determined. From that time Thompson and Mrs. Gnash lived 
together o])enly ss husband and wife. Mrs. Gnash used the name "Mrs. Thompson" 
and Bertha was called "Bertha Thompson." Thompson supported them entirely, 
giving the money to Mrs. Gnash, who bought what she wanted for Bertha. In 
February. 1920, they were living in Redlands, and Thompson was working for one 
W. C. Crowell as a i-arpenter. On February 19, 1920, he fell off a scaffold, sustain- 
ing injuries from which he died. Mrs. Gnash petitioned for compensation under 
the Workmen's Compensation, Insurance and Safely Act. It was stipulated that the 
Injuries which caused Thompson's death arose out of and in the course of his 
employment; that his nveiage earnings were $4.50 per day; that he was working 
sis days per week ; that any beneSts to be awarded should be computed upon that 
basis, and that W. C. Crowell, the employer, was insured against risks under the 
compensation act by the petitioner. Federal Mutual Liability Insurance Company. 
Upon the hearing Mrs. Gnash testified she was Thompson's wife and that Gnaah 
was dead. She gave the date of her marriage to Thompson as November 28, 1917, 
and described a judge who she said performed the ceremony. After the hearing sh« 
confessed to the referee that her relationship with Thompson was meretricious. The 
referee, in an affidavit signed by himself, forwarded tli% information to the Industrial 
Aroident Commission, and Mrs, Gnasli abandoned all claim against petitioner on her 
own behalf. Bertha Gnash was awarded compensation in the sum of $4,889.&S. the 
commission finding that she was "a member of his [Thompson's] family in good 
faith and wholly supported by him." A rehearing was had upon application of the 
petitioner. At the rehearing Mrs. Gnash testified that she had not been married to 
Thompson, and described the relationship as she had confessed it to the referee to 
have been. The Industrial Accident Commission affirmed its former finding that 
Bertha Gnash waa e member of decedent's family and entitled to compensation. 
The award was affirmed, eicept that it was reduced to f4,001.40, the correct sum 
when computed at the stipulated rate of 54.50 per day. Petitioner thereupon brought 
this proceeding. 

1. Tn support of the contention that the award should be annulled, petitioner 
advances two arguments. The first of these is that "Mrs. Gnash was an employee 
of Thompson in domestic service, and, therefore, neither she nor Bertha Fern Gnash 
was a member of his 'family or household' within the meaning of the compensation 
act. ■ • • Mrs. Gnash went to work as a cook and that fact being established, 
and no criminal or unlawful act being proved, it is presumed that this relationship 
of employer and employee continued between Thompson and Mrs. Gnash until his 
death." It is insisted that the record refutes any claim that the relation of employer 
and employee was terminated : that Mrs. Gnash testified she went to the mine to 
work for Thompson as a cook : that Mrs. Gnash's married daughter, Mrs. Grace 
Hart, testified that Mrs. Gnash did Thompson's work for bim and in return she 
received her support and Bertha Gnash's ; that the change In method of payment, 
or the fact of cohabitation between Thompson and Mrs. Gnash, did not alter the 
relation of employer and employee. Respondents assert ^hat "the facts of the case, 
however, show that ther; came a time in the relationship between the employee 
(Thompson) and Mrs. Gnash when she ceased to be his employee and he ceased to 
be her employer, and when they began to cohabit. When the period of cohabitation 
besan, wages ceased, and the employee commenced to support Mrs. Gnash and her 
child as members of his household and on a distinctly different relationship from 
that which existed at the time that Mrs. Gnash first went to the employee. • • • 
After they reached the mine, a different relationship commenced. There they began 
to cohabit, and the employee paid the expenses for the woman and the child appar- 
ently without regard to the amount thereof. • • • In spite of the contentions 
of petitioner, the record distinctly shows beyond all doubt that Thompson and 
Mrs. Gnash lived together as man and wife, and that he supported Mrs. Gnash and 
her child as he would his own wife and daughter." 

In our opinion the evidence sustains respondent's contention and the implied 
findings of the Industrial Accident Commission that at the time of decedent's death 
bis relations with Mrs. Gnash were not those of an employer. It is true that 
Mrs. Gnash testified she went to the mine as a cook, and that her daughter testified 
Mrs. Gnash received her support from Thompson in return for her services. How- 
ever, we think the evidence shows there was more of a change in their relationship 
than might Iw implied from the fact that Thompson stopped paying Mrs. Gnash 
wages, or, indeed, from the fact of the meretricious relationship. Jlrs. Gnash testi- 
fied r "No, he never paid me wages after I went to the mining camp. Q. Out on the 
desert? A, Yes, Q. Did he pay the expenses? A. He paid the expenses. Q. To 
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whom? A. To myself and my little girl, • • • Q. When did you first become 
kDOWD and call yourself Thompson? A. After we viaited the lawyer's office to file 
the divorce suit. • " * Q. You never were married to Mr. Thompeon? A. No. 
Q. Was he agreeable to having you use his name, Thompson? A, He asked me to 
on accouDt of gossiping: tongues. Q. What did Bertha call him ; how did she address 
him? [and addressing the child she asked;] A. Daddy, didn't you? Beitba Fern 
Gnash : Nods bead affirmatively. * * * Q. Where was Guy Gnash living during 
1919 and tbe first part of 1920? A. With Mr. Thompson and I. Q. Wherever you 
were? A. We were in Elsinore. Q. In EUinore and Redlands? A. Tes. Q. He 
was iiving with you as one of the family? A. Yea. • • • No, it was after he 
was married, he and his wife lived here with us, on 115 Chun*, for a little while, 
• • • Q. Was he living at home? A. Yes. Q. With you? A. Tes. Q. Did you 
charge bim board and lodging? A. Yes, surely, he paid his way." Mrs. Gnash stated 
that her son did not contribute to her support or Bertha Gnash's "after Mr. Homp- 
aoD started keeping us. supporting us, l>ecause it was not necessary." She further 
testified : "Q. Did you and Mr. Thompson have any plans, any expectations of getting 
married? A. We surely did. Q. Had you discussed that with bim? A. Yes. Q. 
And what did you intend tv do? A. We intended to get married as soon as 
Mr. Maloney. after tbe suit was filed, but we just neglected sending in the rest of 
the money ; in tact we bought some property which tied us up." Guy Gnash, 
Mrs. Gnash's adnit son, testified he met Thomi»on in 1917 on a train. "Q. Was 
your mother, then living with Chem? A. No. sir. Q. Was she working for him? 
A. Yes, I believe she was working for him. Yes, she was working for him, • • • 
Q. Was that tbe time [when they were at Afton] when your mother began living 
with Mr. Thompson? A. No. I don't think so. Q. When did she begin living with 
bim? A. I think that's when they went to Elsinore. Q. She was working for bim 
in Atton? A. She was working for him in Afton." It thus appears that in the 
latter part of their associaCion Thompson paid the expenses and supported Mrs. Gnash 
and Bertha Gnash ; that it was at his request that they asaumed bia name ; that 
be was assisting Mrs. Gnash to secure a divorce ; that he intended to marry ber 
when the divorce was obtained; that they bought property together; that Mrs. 
Gnash's soo lived "at home" with them as "one of the family," and that the differ- 
ence in the relationship between them while Mrs. Gnash was "working for" Thomp- 
son and while she was "living with him" was clearly recognized by Mrs. Gnash's 
son. It is idle to assume that when he spoke of his mother as "living with" 
Thompson he meant anything else than what the words import. . In our opinion 
these facts show that at the time of Thompson's death Mrs. Gnash was a member 
of his household and supptnted as such, and that the money Thompson gave her was 
not paid as wages to an employee, but was given to Mrs. Gnash for herself and 
Bertha Gnash as if spent by the bead of a family for thoae In the household. 

Moore Shipbuilding Corporation vs, laduatrial Accident Commia$ion, 61 CaJ. 
Dec. 286, 196 Pac. 257, was a case in which the facts were similar to those in the 
case at bar. There a woman was living with an employee who was killed, and with 
them lived the claimant, th*e woman's young daughter. In that case the court said: 
"Again, the word 'household' is variously used to designate people, generally, who 
live together in the same house, including the family, servants, and boarders ; or it 
may be used as including only membera of the family relation. It is probable that 
tbe two terms are coupled together in this statute to indicate that they are used 
synonymously, the 'family' to include only those of the household who are thus 
intimately associated, the 'household' to exclude those of the family not living in tbe 
borne. There can be no doubt that Bauer, Mrs. Miller and the little girl constituted 
a family or household. They were living together in all the interdependency of man 
and wife and their legitimate offspring. The only thine to eiclude Mrs. Miller 
from the benefit of this relation was lack of good faith." We think the facts of tbe 
case at bar. as already brought out. show that tbe three people were living togetlier 
as a family and were members of one household, it being held in Moore Bhipbuitding 
Corporation vs. Indugtriel Aecident CommisKton. supra, that people living togethei 
in such a relationship may constitute a household. 

2. Petitioner's next contention is that Bertha Fern Gnash, being a legal dependent 
of her father, George Gnash, could not legally be a total dependent of the deceased, 
Will Thompson, This claim is based upon the fact that sections 205 and 206 of 
the Citil Code make a father legally liable for the support of a minor child, and that 
section 14, subdivision (a) of the compensation act, raises a conclusive presumption 
that a child under the age of eighteen is wholly dependent "upon tbe parent with 
whom be or they are living at the time of the death of such parent or for whose 
e such parent was legally liable at the time of death," 
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Even H George Cnash la leffsllj liable for the supiKict of Bertha Gnash we are 
not prepared to hold that this precludes her from becoming whollj a dependent ou 
Thompson witlnn the meaning of the compensation act Section 14 of that act 
provides that (a) 1'he following shall be conclusivel; presumed lo be wholl; 
dependent for support upon a deoeased empk vee (1) A wife upon a husband with 
whom she was living at the time of his death or for whose support such husband 
waa iegally liable at the time o( his death (2) 4 child or children under the age 
of eighteen yeare or over said ape but physically or mentally Incapacitated from 
earning upon the parent with whom he or they are living at the time of the death 
of such parent or for whoie maintenance such parent was legally liable at the time 
of death there being no surviving dependent parent 

(i) In all other cases questions ot entire or partial dependency and questions 
as to who constitute dependents anil the eitent of their dependeno} shall be deter 
mined in accordan<e with the fact as the fact may be at the lime of the injury of 
the employee 

(c) No person shall be considered a dependent of any deceased employee unless 
in good faith a member of the family or household of such employee, " • *," 

It will be noted that auhdivision (o) does not provide generally, as contended by 
petitioner, that a child is conclusively presumed to be dependent on the parent who 
is legally, liable for bis support. That subdivision provides that when a child's 
parent Is killed and no dependent parent survives, the child is presumed to have 
been dependent on the deceased parent. That situation is not presented here, for, 
even if it had been Bertha Gnash's father who was billed, still she has a dependent 
parent surviving — Mrs, Uuasb (Civ. Code, Sees. 155, 174, 175) — who admittedly 
has no claim under the compensation act because of Thompson's death. The case, 
therefore, falls within subdivision (b), which provides that in all other cases depend- 
ency shall be determined in accordance with the fact as it may exist at the time of 
the injury. 

In Moore Shipbuilding Corporation vs. [ndueirial Accident Commission, siipro, 
there was a finding that Mrs. Milter's husband, the claimant's father, was dead. 
Au examination of the record shows that this finding was made in the first hearing 
of the cause, in spite of the testimony of Mrs. Miller to the effect that at the time 
she was living with Bauer she knew she was then the wife ot another man. Upon 
the rehearing, however, which was a hearing de novo, there waa no such finding. 
In that case the effect of Miller's legal liability for Che claimant's support was not 
discussed. However, the fact that Bauer was not legally liable for her support was 
considered and the court said : "The need of relief from the deprivation caused by 
the death of the employee end the questions of public policy involved, rest upon the 
fact that the employee has in good faith taken into his home and assumed the sup- 
port of one without other means of subsistence. The hardship to the individual 
dependent, and the Incidental burden to the insurer or to society from the death ot 
a bread-winner are no different whether the maintenance of the dependent has been 
voluntarily and gratuitously assumed, or legally imposed. 

"As has been pointed out, the benefits of this law are not provided as an indemnity 
for negligent acts committed or as compensation for legal damages sustained, but la 
an economic insurance measure to prevent a sudden break in the contribution of the 
woriter to society, by his accidental death in the course of his employment. From 
this economic standpoint it makes no difference whether the workman's earnings are 
being distributed to those whose support he has voluntarily assumed, or to those 
who are legally entitled to such support. In either case they are the reliance of 
dependent members of society. Tlie only difliculty is that where tbere is no legal 
dependent It is harder to determine tliAt the contribution of support has been made 
HO as to constitute the recipient a dependent in good faith. * * • 

"TTicre are three vital conditions required to establish dependency in this case 
under the compensation act. First, was Ida Miller actually dependent upon the 
decedent for her support ; second, was she a. member of his family or household ; 
third, was the relation or connection sustained in good faith?" 

[1] It is clear both from the wording of the act and from that case that the 
benefit of the statute does not depend upon legal liability for support. As pointed 
out, there is no presumption that because Gnash was legally liable for Bertha 
Gnash's support, she was wholly dependent upon hira, within the meaning of the 
compensation act, and if she were in fact a dependent of Thompson, the effect of 
Thompson's death upon her is the same whether she has a father who is legally 
liable for lier support or not. If she was {n fact a dependent of Thompson, and 
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was in good failh a member of his hoiiseliold, she is entitled to compeasatioD, 
whether or not iier father whs alivt>. 

It was found by the Industrial . Acciik'nt Commission that "applicant Bertha 
Fern (inash whh ut tb<^ time of the dealli of the employei', io good faith a member 
of Ub houeehold and was totally dependent upon him for support at said time 
within the terms of the Workmen's Compensation, Insurance and Safety Act of 
1917." As we have showQ, Mrs. Gnash was not an empiojee of Thompson at the 
time of bis death, and the money paid fo:- Bertha Gnash's support was not paid 
to Mrs. Gnash as wages. Concerning Bertha's position in Thompson's household, 
Mrs, Gnash testified: "Have they [Mrs. Hart and her husband] made any gifts 
of money, clothes, or anything else to Bertha? A, Some clothes for Bertha since 
Mr. Thompson was killed. Q. Before Mr. Thompson was killed? A. No, not 
before ; Mr. Thom;.^OD supported her. * • • Q. Bid Mr. Thompson display any 
special affection for BerCha? A. Well, no, nothing mot's than a father, of course; 
he showed her more fatherly love than her own did, a whole lot, or ever did, as 
far as supporting her. * * * Q. Where did you get the money and the funds 
that you used to buy the clothing for Uurtha and yourself since you were living 
with Mr. Thompson? A. From Mr. Thompson. Q. Did be understand that his 
money was being used to support Bertba that way? A. Yes. Q. To buy her 
clothing? A. Most assuredly. Q. Did he ever buy any school books? A. No, 
because books were furnished; he did not have to buy school books." Bertha Gnash 
testified: "Q. Do you know where you got jour dresses and clothes that you wore; 
where did they come from? A. My father, Mr. Thompson, Q. What did you call 
Mr. Thompson? A. Father. Q. What is your name? A. Bertha Fern Thompson. 
Q. Was Mr. Thompson good to you? A. Yes." Mrs. Grace Hart testified: "Q. 
Do you know whether or not she [Bertha Gnasb] has recognized Mr. Thompson, 
the deceased, as her father? A, Yes. Q. Did she look upon him as her father? 
A. She did. Q. Do you know whether she ever knew the difference? A. She 
□ever. " • " (J. Do you happen to know whether Mr. Gnash contributed any- 
thing to your mother for her support or for the support of Bertha since he has 
been away? A. No. Q. He has not? A. He has not." Guy Gnash testilied 
further: "Q. Did you have occasion to ol>serve bow Mr. Thompson provided for 
your mother? A. He provided well for her. Q. Who else lived with them? A. 
Bertha Fern. Q. Did he provide for her? A, He did, Q. Did she consider him 
her father, did she she treat him as though she thought he was her father? 
A. Yes, she did. Q. What did she call him, what was her term? A, Sometiiaes she 
called him 'Dad.' * * * Q. You knew thai your sister Bertha was called Bertba 
Fern Thompson? A. Yes." 

This evidence shows clearly that Thompsou treated Bertha as if she were his 
own child and that he provided for her as a father might. It is ample to support 
the finding of the Industrial Accident Commission that Bertha Fern Gnash was 
wholly dependent on Thompsou and was a member of his household. There can 
be no question but that she regarded him as a father and that she was in good 
faith a member of his household. 

Petitioner has cited Farrington vs. Lachmaa and Jacobi, 1 I. A, 0. (Part I) 
116, a ease wlierein a father, whose children were being cared for by another, was 
killed, and the children were allowed compensation. It appears the mother of 
the chiklren bad died before the father. There kjeing no surviving dependent 
parent, the case fell squarely within subdivision (a) of section 14 of the compen- 
sation act, and the children were to be conclusively presumed wholly dependent 
upon the father. Wileut vs. Cvdahy Fackmg Company, 4 I. A. O. 308, a case of 
a deserted wife, also came within subdivision (a) of section 14, and in Aldinger 
vs. Ranuome Concrete Co., 1 I. A. C. (Part I) 151, the commission found the 
applicant's mother to have been, as a fact, an employee of the deceased, with 
whom she was living, and that tho mother and not the deceased supported the 
child. In the case at bar the claimant's mother was not an employee of thr 
decedent, but, as we have pointed out, was u member of his household. 
The award is affirmed. 

LAWLOH, J 
We concur: 

SLOANB, J. 

SHURTI.EFF, J. 

WILBUR, J. 

LENNON, J, 

WASTE, J. 
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DIBBBNTINO OPINION. 

I dissent. 

I do not believe that personB living together in the relation shown in this case 
can justly or properly l>e considered as constituting a lawful family or household 
within the meaning of tlie Workmen's Compensation, Insurance and Safety Act. 
This court has heretofore decided that sueh persons may be a lawful household, 
bnt I did not concur therein. On such a question of ordinary morality I can not 
defer to or follow that deciaiiMi. 

SHAW, O. J. 
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Decided April 18, 1917; reported in 25 Cal. App. Dec. 285, 4 Cfll. 
I. A. C. 272; 4 Cal. I. A. C. 280. 

(42 Sup. Ct. Rep. 8».) 
NORTHERN PAC. S. 8. CO. vs. SOLEY. 

United States Supreme Couet. 

No. 63. October terra, 1&20. 
[1] Courts — Jubisdictional Amount Mat be Questioned by -Answer ob bt 
Coubt's own Motion.— Under Judicial Code section 37 (Comp. St. Sec. 1019), 
proi'idine that if it shall appear to the satisfaction of the District Court that the 
suit does not substantially involve the amount in controversary necessary to give 
jurisdiction under section 24 (Comp. St. Sec. 091), the court shall dismiss the 
suit, the objection that the jurisdictional amount is not in controversy can be 
raised by answer, or the suit may be dismisspd by the court on that ground, though 
the parlies do not raise the question. 

[2] CouBTs — Suits to ResTBAin Cuupensation Hbld Not to Involve Juris- 
dictional Amount After Termination of Disabiliti. — In a suit to restrain 
the enforcement of an award by the State Industrial Accident Comniasion of 
weekly compensation for the duration of permanent dLiability, not to eiceed 24B 
weeks, the amount of which for the full period would exceed $3,000, an answer 
alleging that the disability had terminated, and that the Industrial Commission had 
directed cessation of payments, when the total award was less than $3,000, shows 
that the jurisdictional amount was not in controversy and requires the dismissal of 
the suit. 

Appeal from the District Court of the United States for the Northern District 
of California. 

Suit by the Northern Pacific Steamship Company against William T. Soley and 
others. Decree dismissing the bill for want of jurisdiction, and complainant 
appeals. Affirmed. 

For Appellant — Ernett Cleice and Fratik W. Aitken. 

For Api)ellee — Chrigtopher il BradUy Hfnry Heidelbers 

Mr Justice Day delivered the opinion of (he court 

This case IS here solely upon the question of the jurisdiction of the District 
Court to entertain the suit The bilt was filed in the District Court by the Northern 
Pacific Steamship Company agiinst th Indu'itrial Accident Commission of Call 
fomia William T Solej aod H I Mulcrew count* clerk of the citv and county 
of San Francisco The bill alleged (hat the complainant was engaged In the busineis 
of transportation in interstate commor e between various points on the Pacific coast 
and operated the steamer Breakwater that on or about the twelfth of June 1916 
the said steamer then in the navigable waters of the United States loading cargo 
had in its employ the respondent ^oley as a stevedore and that said ItJey was 
injured by falling down a hatihway of the steamer that on the twentj seventh 
day of Noiember 1916 Soley Bled an application with the Industrial Accident Com 
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DuBgioD for damages under the Compeiisation Act of California (St. Cal. 1913, p. 
2TO) ; that after a bearing the Commission made the following award ; 

"1. Cash in hand the sum of_two hundred eighty-one dollars and twenty-five 
cents ($281.25), this amount being the sum of vpekly payments of said disability 
indemnity acenied up to and including the eighteenth day of December, 1916, 
less, however, the sum of thirty dollars ($30.00) to be deducted therefrom aad 
paid to Herbert N. Ellis as his attorney's fees, as attorney for tbe applicant herein. 
"2. The further sum of eleven dollars and twenty-five cents ($11.25) per week 
payable weekly in advance beginning with the nineteenth da; of December, lUlU, 
until the terminatiou of said disability or the further order of this Cotnmission, 
the total period of payment however not to exceed two hundred and forty weeks. 
"3. Cash in hand the sum of five hundred fifteen dollars and thirty-five cents 
($5ir>.35) for medical and hospital services rendered as follows : 

Agnew Sanitarium S149 So 

Dr. E. H. Crabtree 152 0« 

Dr. Mayoard C. Harding 203 50 

Dr. L. C. Kinney, for X-ray 10 00" 

The bill averred that by virtue of the award the complainant had been ordered to 
pay Soley $3,015.35. 

The bill further alleged that at tbe time of his injury Soley was engaged in the 
performance of a maritime contract aboard a vessel in the navigable waters of the 
United Stales engaged in interstate commerce ; that his remedy was exclusively 
within the admiralty and maritime jurisdiction of the courts of the United States ; 
that under section 26 of the Compensation Act a certified copy of the findings and 
award may he filed with the clerk of the Superior Court, and, that upon filing the 
copy of the findings and the award, execution may be issued upon the judgment ; 
that Soley had filed certified copies of the findings and tbe award with the 
clerk of the Superior Court, and unless restrained by injunction, would cause 
execution to be issued thereon for the purpose of making the amount of the award 
out of the property oE the complainant. The bill prayed an injunction against any 
steps for the enforcement of the award. 

Respondent, Soley, appeared and answered, and, among other things, set up : 

"Defendant denies that the value of the matter in controversy herein exclusive of 
interest and costs exceeds the sum of three thousand dollars ; and alleges that the 
weekly indemnity of eleven and 25/100 dollars awarded Co defendant from complain- 
ant under the terms of said award and judgment was contingent upon the continuance 
of defendant's total disability, as appears at the foot of page i of complainant's 
bill, and that at the time of the fifing of complainant's bill herein defendant's said 
total disability had terminated and all of complainant'd subsequent liability under 
the terms of said award of the Industrial^ Accident Commission of the State of 
California had ceased : that the total liability of complainant under said judgment 
sought herein to be enjoined does not and will not exceed exclusive of interest 
and costs tbe sum of thirteen hundred eighty-one and 00/100 dollars ($1,331.60)." 

[1] In order that the District Court have jurisdiction of the cause it was 
necessary that the amount in controversy exceed exclusive of interest and costs the 
sum or value of $3,000. Judidal Code, section 24 (Comp. St. Sec. 091). Section 37 
of the Judicial Code (Comp. St. Sec. lOlfl) provides: 

"That if in any suit commenced in the District Court ♦ • • it shall appear to the 
satisfaction of the said District Court, at any time after such suit has been brought, 
♦ " • that such suit does not really and substantially involve a dispute or contro- 
versy properly within the jurisdictiMi of said District Court, • • • the • • • 
court shall proceed no further therein, but shall dismiss the suit * * • and shall 
make such order as to costs as may be just." 

Section 37, with the substitution of District Court for Cirenit Court, is a re- 
enactment of the Act of March 3, 1875, c. 137, 18- Slat. 470, 472, 

The abjection that jurisdiction to entertain Che suit did not exist is one which 
may be taken by answer. Andergon vs. Watt, 138 U. S. 684, 11 Sup. Ct. 449, 
34 L. Ed. 1078. Indeed, under sectiou 3T it is the duty of the court when it 
shall appear to its sati^acCion that the suit does not realty and subatantially 
i.nvolve the necessary amount to give it jurisdiction, to dismiss the same, and this 
the court may do whether the pariies raise the question or not. lu the present 
case the issue was raised by answer, and, therefore, it became necessary for 
the court to determine the Question of jurisdiction upon the facts presented, 
and when brought directly here, it is the duty of this Court to review the decision 
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upon the testimony as one preaentine a jurisdictional question. Wetmore vs. 
RymCT. 1(!9 U. S. 115, 18 Sup. Ct. 293, 42 L. Ed. G82; Gilbert vs. David. 235 
U. S. 561, 35 Sup. Ct. 164, SB L. Ed. 300. 

[2] The award npon which the suit was brought provided (or the payment 
of S11.25 per week in advance beginning on September 19, 1916, until the termination 
of Sotey's diBaWiity or the further order of the Commission, the total period of 
paymeat not to eiceed 240 weefaa. Upon the hearing upon the question of jurisdiction 
a copy of the findings and award of the Commission was put in evidence. Solej 
waa called, and testified among other things, that after hia doctor told him that 
he was cured he went back to work on or about December 10, 191T, and had been 
working ever since, and had njade no claim npon bis employer since tiiat time. 
An order of the Com mission, filed August 25, 1919, waa introduced in evidence, 
from which the Commission found that the disability suffered by Soley terminated 
on the tenth day of December, 1917 ; that the disability indemnity payable to 
faim up to and including December 10, 1917, amounted to $S55, which together 
with the medical expenses theretofore awarded amounted to ?5I5.^, making a total 
of fl,30T.35, tbe total liability of the company lo Soley by reason of his injury. It 
was also stipulated between the parties that the award in faior of Soley, a copy 
of which was in evidence, had been filed in the office of the clerh of the city and 
county of San Francisco, that a writ of execution had issued against the complainant 
on Nornnber 12, 1917, to satisfy said judgment to the extent of the amount which 
had accnied nnder such findings and award, which waa less than $1,500 ; that said 
writ was returned unsatisfied ; tliat the application of Soley for the termination 
of the award waa made on August 20, 1919. 

A witness was called who testified that at the time of the injury to S<dey tbe 
steamer Breakwater was engaged in interstate commerce between porta on the 
Pacific coast. 

I'lMH these facts the District Court found that the jurisdictional amount was 
not involved. In our judgment it did not err in reaching thot conclusion. The 
award provided for weekly payments until the termination of the disability or 
until t^ further oi^er of the Commission. The testimony showed that Soley had 
been pronounced cured by his physician, anj had returned to work on December 
10. 1917, eight days before the action was brought. The order of the Commission, 
tensjnatiug the disability indemnity, found that the disability suffered by reason 
of the injury had terminated on December 10, 1917, and that the total liability of the 
defendant was $1,307.35. Under these circumstances the court reached the con- 
chiiiKi that the jurisdictional amount was not involved. This conclusion, being 
sustained by the evidence, it was the duty of the court to proceed no further with 
the case. 

Affinned. 
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AwaiNG Out of Employ hbnt—Tbaveli no Buyer Injubed En Route to 

TUIiUTEB — INOIDEHTAI. TBLBPUONG MESSASB FOB ElCPLOTEB STBGET INJUBY NOT 

Compensable. 

C. ArmUige, attorney, for Applicants. 
The defendant was employed by appiieant Redlick Newman Com- 
pany as traveling buyer. During the week preceding August 21, 1921, 
he had been buying goods in Los Angeles in the regular course of his 
duties. On that date he visited his brother in Los Angeles and, at the 
latter'a invitation, joined the family in their proposed attendance at 
a moving picture show, defendant stating before starting that on the 
way to the theatre he wished to telephone to a firm on a matter of 
business in the course of his employment. While riding in hia 
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brother's automobile on the way to the theater and before stopping to 
telephone, defendant was injured in a collision. It was held that 
since the primary purpose of the automobile trip was one of pleasure 
and not within the course or purposes of defendant's employment by 
the applicant, the injury did not arise out of the employment and was 
not compensable. 



No. 9870— December 6, 1921. 
JOSEPHINE WINTERS, Applicant, vs. JOHNS-MANVILLB, INCORPO- 
RATED, OF CALIFORNIA, and MARYLAND CASUALTY COMPANY, 

DefeadanU. 



The applicant claimed compensation on aceonnt of a tumorous growth 
in both breasts finally progressing to chronic cystic mastitis which 
required a surgical operation. It appeared that applicant had been 
employed by defendant as bookkeeper and that in the course of her 
duties in that capacity she had for more than two years operated a 
bookkeeping maehine requiring her to move a portion of the mechanism 
backward and forward and from side to side many times a day; that 
she was a woman of unusiiUy large bust development and that the 
arm movement involved in the above activity was more or less commu- 
nicated to the breasts. The medical evidence showed that so far as is 
known the conditions on account of which compensation was sought 
was not caused or affected by external irritation or other trauma 
but is due to some other cause. It was held that applicant's disability 
did not arise out of her employment and was not proximately caused 
thereby and that she therefore was not entitled to compensation. 



L. A. No. 1714— December 6, 1921. 



Average Weekly EIabninqs— Meubeb oi- Nationai. Guard— No Omis OB 
Pbsvious Employment fob Ba rpii no s— Section 2099 op Pctt.iTioAL Codb^Aveb- 

AOE Rarninqb Eased on Earnings with National Guard. 

On July 22, 1921, the applicant suffered symptoms which were 
diagnosed as due to a right inguinal hernia sustained by reason of 
exercises in which he was engaging incidentally to his service as private 
in the National Guard of California. Section 2099 of the Political 
Code of California provides in part that 

"The compensation to be awarded to any such officer or enlisted 
man " • • shall be ascertained, determined and fixed upon the 
basis of his average income from all sources during the year imme- 
diately preceding the date of such injury or death or the com- 
mencement of such disability." 
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It appeared that prior to enteriDg the service of the NatiMial Guard 
t^lie applicant had been engaged exclusively in the occupation of student 
ajid that be had not engaged in any employment for financial earnings 
other than that in which he was engaged at the time of the injury, 
It was held that under the circumstances the earnings upon which the 
rate of his disability indemnity should be based should be taken at bis 
earnings as a member of the National Guard, 



No. 10495— December 6, 1921, 
ERNEST GISLBR. Applicant, va. MICHIGAN OALIFORNIA LUMBER COM- 
PANY AND jETNA life INSUIIANCH COMPANY, DefendanU. 
Akising Out of EuPLoyuG.NT — Eupixiyer Injvbed While Refairirq Quak- 

TEBS ON EMPIXJYEB'S PBEUISES — KEPAIBS U.NNECESaABlT FOB PBOI'EB UoU8[NG 

Not Com pen 3 able. 

C. D. Mayer, attorney, for Defendants. 
On September 10, 1921, the applicant was working in the employment 
of defendant as lumber loader at defendant's mill at Pino Grande. 
Under the cirenmstanee,s of the employment, he was required to occupy 
certain quarters provided by the defendant on the premises. The only 
cabin which was at first available to applicant needed certain repairs 
which he was authorized to make outside his working hours. On the 
afternoon of the above date, however, the mill was to close down and 
the working force was to be discharged and applicant was notified that 
his services would not be required in this employment after that day. 
While getting an axe to repair a window in the cabin during the noon 
hour of that date, applicant fell and cut hi.s finger. The evidence 
showed that at that time there were several cabins which were in good 
condition and needed no repairs and which were available to applicant. 
It was Ii^ld that under these circumstances the applicant's act of pro- 
ceeding to make the above repairs was one undertaken for his own 
convenience and not because of any of the express or implied require- 
ments of liis employment and that therefore the injury is not com- 
pensable. 

No. 9546— December 16, 1921. 



Decided August 18, 1921, and not reported. 
(36 Cal. App. Dec. 1003,) 
Civil No. 2402. Third Appellate District. Deeember 16, 1921. 
CH.A.RLES NELSON. Petitioner, vs. INDUSTRIAL ACCIDENT COMMIS- 
SION. yOSEMITE LUMBER COMPANY and MANUFACTURERS' 
INDEMNITY EXCHANGE, Re4poii4enlt. 

[1] Workmen's Compensation Act — Injuby to Empu>yee — Disability Not 
Proximatixt Caused bt Fall — Evidence. — On tliis proceeding to review aa 
order of the Industrial Accident CominissiOD deojing compensation to tiie peti- 
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tioner because tbe evidence was insuffldent to eatablUh as a fact that the diiability 

complained ot was proKimalely caused by a fall taken by petitioner from a pile o( 
lumber while in the course of bis employment, tbe conclusian reached by the com- 
mission is held to be the only one which could reasonably be drawn from tbe 
evidence. 

ApplicHtion for certiorari to review an order of the Industrial Accident Cont- 
missian denying claim for compensation foe disability. Affirmed. 

For Petitionei^He«n/ F. Price. 

For Respondents — A. E. Oraupner, Warren H. PitUbarB. 

This is au application to review the decision of the Industrial Accident Com- 
mission denying tbe petitioner's claim (or compensation for disability alleged to 
bare been caused by two accidents to bis kuees arising out of and in the course of 
his employment by the Yosemite Lumber Company. 

Tbe petition alleges: "1. That the commission acted without and in excess of its 
pdwers. 2. That tbe order and decision was unreasonable. 3. That the findings of 
fact do not support the order, decision and award under review." 

The i-ommiasion found : "That • • • applicant fell from a pile of lumber 
while in the course of his employment, but the evidence is insufficient to establish 
as a fact that the disability complained of was proximately caused by said fall." 

Dr. H. Jalmer Kyleberg, a contract surgeon for the Yosemite Lumber Cotopany, 
who gave applicant professional treatment for the injuries resulting from the 
alleged accidents, was sworn as a witness for the applicant and testified that the 
alleged disability consisted of abscesses on both knees caused by streptococcus 
infection ; that the accidents alleged were slight and, in the opinion of the witness, 
were not contributing causes of the abscesses. No other expert witness testified. 
The absceftses developed about three weeks after tbe last accident, the applicant 
having been engajEed in his nsual employment in the meantime. The application 
for compensation was not contested in the sense in wliicb the word contest is 
usually understood. H. C. Urftcey, manager of tbe lumber company, and who 
.-epresented the defendants at the hearing, being called as a witness for the peti- 
tioner, stated : "1 think there is no disposition on the part of the company to 
avoid any Issue raised by the man, or meet any condition that the man is entitled 
to." Neither party was represented by an attorney. [11 The referee conducted 
the examination in a manner eminently fair to both parties, and the conclusion 
reached is the only one which could rensonnbly be drawn from the evidence. 

Attorneys for the Industrial Accident Commission fairly state the facta and the 
law bearing upon the further contentions of petitioner as follows : "Two hearings 
were held in the case, of which petitioner concedes he had notice snd full oppor- 
tunity to present all tbe testimony he desired to offer. He does not complain Chat 
any testimony offered by bim was ruled out, that he was misled by errraieous 
advice into omitting to secure necessary testimony, or that any reasonable request 
tor continuance for the purpose of producing such testimony was refused. His 
only complaint is that the commission did not itself subp<eua and produce the wit- 
■lesses named by him. Obviously this is not s valid ground. While the Indnstrial 
Accident Commission, as pointed out by petitioner, can summon witnesses ot its 
own motion, the fee to be paid by the state, it is not required to do so and very 
seldom does so. The state has not appropriated sufficient funds to permit this to 
be done in routine cases. Tills is only done where the commission itself finds the 
parties unable ot unwilling to produce testimony necessary to the decision of the 
case, and the commission deems the testimony of such witnesses to be vitally 
necessary to tbe decision. As in all other civil actions, the burden is primarily 
upon each party to produce bis own witnesses to establish bis case, and where tbe 
party has full opportunity to produce his own witnesses he can not complain 
because the commission did not relieve him from the burden. 

"Furthermore, respondent commission found and determined, in its order denying 
petition for rehearing, that such testimony if received would not be sufficient to 
affect the decision. It will be noted that petitioner has at no time indicated what 
these witnesses would testify to if called. The burden is upon petitioner to show 
the materiality of their testimony, which petitioner has failed to do. And judging 
from the facts as shown by the record. It seems impossible to see any materiality 
to their testimony. 

"It will he noted from the commission's findings and sward that decision was 
in favor of applicant as to the occurrence of the injuries alleged by petitioner, anil 
ns to the fact that such injuries occurred in the course of and arose out of bi^ 
employment. Further testimony on behalf of petitioner was, therefore, unnecessary 
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.„ [ these contentions. The point upon which compeoBatioD was denied 

was thit petitioner bad failed to sttoff that his injaries were the canse of the later 
abscesses in his knees. Neither of the witnesBes whom petitioner wished produced 
>uld testify npon t-his point as this is purely a medical question and neither of 
le witnesses could qualit; as physicians or expert nitnessee." 
The decision of the commission is affirmed. 

riNCH, p. J. 
We concur: 



No. 10426— December 17, 1921. 
HAROIjD F. VALDEZ, Applicant, vs. GOTTFRIED KUESSER, Defendant. 

Horaa. 
'Not Excluded. 

Roy Manwell, attorney, for Applicant. 
On June 8, 1921, the applicant suffered a fracture of the wrist and 
contusions about the head and hip when he fell while working for 
defendant as carpenter's helper at Marysville. The work in which he 
was ^igaged at the time of the injury was the removal of the porches 
of National hotel, a building owned, maintained and operated by 
defendant. This work involved a labor cost of less th^i one hundred 
dollars and in any event would be completed in less than ten working 
days. It was undertaken by defendant to meet the requirements 
of a city ordinance applicable to all business property in Marysville. 
As to the contention that the employment was not in the course of 
the employer's business, it was held that although the motive imme- 
diately inspiring tlie defendant's prosecution of the work was the com- 
pliance with legal requirements, nevertheless the ultimate purpose was 
the preservation of the business premises and the performance of such 
acts as would be required to maintain the business of conducting the 
hotel and that therefore the applicant's employment was in the course 
of defendant's business. 



L. A. No. 1065— December 20, 1921. 
MRS. ELIZABETH HAYDEN, and SAYLIN HAYDBN, CLAYTON HAYDEN 
iNp cr^O HAYDEN, minors, by their guabdian ad litbu and tbustbb, 
MRS. ELIZABETH HAYDEN, AppIifanU. vs. FLORENCE RITCHIE 
DEARBORN, Defendant. 

Decided August 28, 1920, and not reported. 
L. A. No. 6800. In Banl(. December 20, 1921. 



HAYDEN, Ai 
HAYDEN. Ill 

Itespondenia. 

t1] Wobkmen's Compensation Act — Death or Employee — Noncaspal Em- 
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missioD for the death of ao 
employment of said employee v 
the evidence. 

Application for ccrfitTnrt to review e 
sion awarding compenaatioo for death. 

For Petitioner — Jerome H. Kantt. 

For I[es|M)ndents— .1. E. Graupmr. Warren M. PiUsbvry. 

This is a proceeding brought to review, and have annulled, an award of the 
respondent, the Industrial Accident Commission. S. E. Hayden was killed on 
March 24, 1920, while worlting as a carpenter for Florence Ritchie E)earhom, the 
petitioner herein. TTie accident was caused by his being thrown from an automobile 
while on his way to a telephone to order lumber needed in the erection of the 
building on which he was worldng. lie lett surviving him the other respondents, 
a widow and three minor children, who were dependent upon bim for support. The 
employer denied any liability for compensation for the death of Hayden, and the 
dependents made due application for an adjustment of the claim. There were two 
heariuRs before the commission. On the first the applicants were awarded the sum 
of 54,899.98. That decision was confirmed on the rehearing. Thereupon the peti- 
tioner brought this proceeding in review. 

The defendant before the commission, the petitioner here, denied liability for 
compensation in the matter of Hayden's death upon the ground that his employment 
was both caaual, and not in the course of petitioner's trade, business, profession or 
occupation. There was ample proof that Hayden, at the time of receiving the 
injuries from which he died, was actually performing services for Mrs. Dearborn. 
The burden was, therefore, cast upon petitioner to prove that the deceased was an 
independent contractor in the matter, or otherwise excluded from the provisions of 
the compensation act. (Workmen's Compensation Act, Sec. lOrf, Stats. 1!>17, p. S49.) 
She was unsuccessful before the commission, which found that the- employment of 
Hayden was not casual, and made the award. [1] The correctness of that finding 
presents the only point of controversy on the Ixarinff. 

The material facts appear without conflict. Mrs. Dearborn, the petitioner, is 
associated with her husband in ranching near Blythe, in this state. Being desirous 
of having a small dwelling house erected for the occupancy of her brotiier and his 
family, she employed the deceased Hayden to attend to the matter for her. She 
ordered the lumber and paid the labor bllla. Her testimony relating to the employ- 
ment is that "he (Hayden) was to build that little house at Fertilla. He was to 
receire bis pay by the day ; that was what he aelied ; he did not ask for pay any 
other way. I employed him. I authorised him to employ the other carpenters. 
There was no understanding with him that I would give him a lump sum of money 
for building the house so that he could pay them ; the arrangement was hurried ; 
there was nothing said about help. Ultimatelj the price (for the help) would come 
out of my pocket. The only sunt that was mentioned was the amount he asked me 
for his services by the day, — that was $8.50. That is what I agreed to pay him. 
There was no provision whatever in the arrangement with Mr. Hayden by which 
a sum of money was to be paid to him for building this house, out of which he could 
pay these other men." It appears, also, that Mrs. Dearborn bought and paid for all 
the lumber and materials used in the erection of the building. It seems conclusively 
established, therefore, that the deceased was not an independent contractor in build- 
ing the house. Was he otherwise eicluded from the protection of the act? To have 
worked this result his employment must have l)een both casual, and not in the course 
of the husinesa or occupation of his employer. As before stated, Mrs. Dearborn was 
engaged, with her husband, in farming. Respondents do not contend that the 
employment of Hayden was in the course of that business. Hence the inquiry 
narrows to a consideration of the alleged nature of his work. 

The relevant portion of the Workmen's Compensation Act, section 8 (a) (Stats. 
IftlT, p. 835), provides that the term "employee," as used in sections 6 to 31, 
inclusive, of the act, shall be construed to mean : "every person in the service of an 
employer, • • • hut excluding," among others, any person whose employment 
is casual. Section 8 (e) of the act provides that the term "casual," "shall be taken 
to refer only to employments where the work contemplated is to be completed in not 
exceeding ten worliing days, without regard to the number of men employe^, and 
where the total labor cost of such work is less than one hundred dollars." Hie 
application of this test to the facts of the case presents the question to be determiDed. 
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At the outset ot tbis iaQulry we may repeat wliat waa eaid b; the pregeat chief 
justice io Southern Paci/ic Go. va. Induilrial Accident Comn., 177 Cal. 378, 380: 
"ThiB court, in reviewing awards ot the commission, is not actiag as a court ol 
appeal. It has ao power to weigh the effect cr positive evidence. It muBt aBBuae 
that the commission believed all the evidence given which tends to sustain the award 
made. • • • Section 84" [Sec. 67 ol the present act] "of the Workmen's Com- 
pensation Act, which gives us the power we are now exercising over this award of 
the commission, authorizes as to annul an award on); when the commission acted 
without or beyond its powers, or when the award was procured by fraud, or is 
unreasonable, or when the findings of fact do not support it. The findings are not 
subject to review except in so far as they may have been mode without any evidence 
whatever in support thereof. The review of the findings, even in such cases, is not 
based on the theory that tbey are not supported by the evidence, and that we are 
weighing evidence to determine that proposition, but upon the theory that the com- 
mission has no jurisdiction to mabe a finding where there is no evidence to support 
it." This restatement of the power of the court on review in these proceedings is 
pertinent for the reason that the petitioner takes the position that there was no 
evidence in this proceeding below to support the finding of the noncasual character 
of Hayden's employment, and that, as a consequence of such absence of fact, the 
commission exceeded its jurisdiction in making the award. IE the petitioner's cra- 
tention is correct the award must be annulled, otherwise it must stand. 

According to the testimony before the commission, Mrs. Desrbom contemplated 
the construction of a small dwelling on property to be purchased, to be occupied by 
ber brother and his family. She wanted the work to be done quickly. Consequently, 
she talked the matter over with the decedent, and employed him in the manner 
already shown. She was assured by Hayden that the work would take three or tonr 
days. Mrs. Dearborn and Hayden, together, ordered the first list of materials for 
the building. Hayden secured two carpenters to work with him on the job for two 
or three days, agreeing to pay thera $8.50 per day, the same wages he was to be 
paid liy the petitioner. The work was commenced on Wednesday, and had not 
proceeded far before the carpenters found they were short the amount of milling 
deeded for the building. Hayden started to go to a nearby store to telephone to the 
lumber company about the shorta^ of materiel. He had not gone far when 
Mr. Ritchie, brother of Mrs. E>earborn, for whose use the latter was building the 
house, volunteered to take Mm to the store in his automobile. On the way Ritchie 
turned suddenly to avoid running down a chicken. As the auto swerved back into 
the roadway, which was in the sand. Hayden was thrown out, coming into violent 
contact with the ground, and sustained the injuries which resulted in his death. 
The work on the building was interrupted for a short time on the day ot the 
accident, and for a like period on the day Hayden was buried. Liunber and mate- 
rfala for the job, costing in all $454.39, were ordered, from March 24 to and includ- 
ing April 9. It was used in the building. Mrs. Oearbom testified that workmen 
were on the job all the time between those dates. Switier, the last of the carpenters 
to be paid off, received a check dated April 10. He testified that he worked but eight, 
nine or ten days, but the fact remains that the materials were being famished to and 
were used in the erection of the structure by someone over a period far in eieess of 
ten days. The total coat of the labor tor the building was S189.15. On the fore- 
going evidence the commission based its findings aod made the award. 

The petitioner seeks to avoid the effect, and compelling force, ot the evidence 
already sumraariied, by asserting that, while the coat of the labor on the finished 
house, and the length of time consumed in its erection, unite to remove the work of 
decedent from the categoiry ot a "casual employment," the work actually "contem- 
plated" by her when she employed Hayden was completed within ten days, and at 
a cost tor labor ot less than $100. In support o( this contention she testified that 
the structure she was building tor the occupancy of her brother, and family, was to 
be completed only as far as the exterior war concerned. No inside comforta or 
furnishings were to be provided, and no toilet waa to be built on the premises ; that 
as the work progressed she changed ber mind, and, in order to make the place more 
habitable as a dwelling, she went ahead and completed the structure. She relies 
upon evidence of an alleged understanding with the decedent. Hayden, that the house 
would be built in three or four days, and her own testimony as to what work she 
contemplated at the time. However that may be. at one point in ber testimony 
Mrs. I>earborn testified that she employed Hayden "with the expectation that he 
would remain to finish — to go through with the building." It is quite clear that the 
death of Hayden in no way operated to cause any change in the plans for the 
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building. It seems only reaeoDabte to infer that the work actually contemplated by 
the petitioner, when she employed Mayden, vas the erection of some kind of a 
dwelling house, which would be habitable, and at least fairly comfortable when 
occupied by her relatives. She may not have bad very definite Ideas on the subject 
as to the cost and daration of the work. Whatever her plans may have been, her 
testimony last quoted shows that it was undoubtedly within her contemplation that 
tb« decedent would remain to fioish the work of erecting the buildinE. Tliat work, 
as has been shown, took more than ten days aod the cost of the labiw was in excess 
of $100. In the judgment of the commission the petitioner did not successfully 
overcome the burden of proof Impoeed by the statute. It specifically found that the 
evidence before it was insufficient to show that the work contemplated was confined 
to eiterior work and flooring, and did not include interior work and the toilet. 

The respondents point out thai, if it were true that the work contemplated by 
the petitioner, when she employed the decedent, was to be completed in four days, 
there would still be evidence to support the finding of the commission that the cost 
of the labor was in excess of $100, and the employment was, therefore, not casual. 
The carpenters, and there were three of thera, each received fS.GO per day. At that 
rate the cost of their labor atone for the four days would amount to $102. 

From this review of tlie proceedings It clearly appears that facts were not want- 
ing before the commiEsion to justify the findings that the total labor coat of the 
building upon which the decedent employee was engaged was in excess of $100, and 
the time occupied by the contemplated work more than ten days. Its condasion, 
based thereon, that the employment was not casual is amply supported. The com- 
mission was, therefore, not without jurisdiction in the matter, and the award is 
affirmed. 

WASTE, J. 
We concur : 
LENNON, J. 
WILBUR, J. 
RICHARDS, J. pro tem. 
SHAW, C. J. 
SHURTLEFF, J. 
SLOANE. J. 

No. 8584^December 21, 1921. 
W. L. WirjJAMS, Applicant, va. GREEN AND WILLIAMS, a oopabtnbrship, 
Aifln EMPIX)yERS' LIABILITY ASSURANCE CORPORATION. LIM- 
ITED, DefendanU. 

Decided February 24^ 1921, and reported in 8 Cal. I. A. C. 41. 
(62Ch1. I>ec. 694.) 
S. F. No. 0839. In Bank. December 21, 1921. 
BAIPIXIYERS' LIABILITY ASSURANCE CORPORATION, LIMITED, A co«- 
POttATiON, AND GREEN AND WILLIAMS, A copiftTNBBSHiP, Petitionert, vB. 
INDUSTRIAL ACCIDENT COMMISSION and W. L. WILLIAMS, 
Respondents. 

[i] Workmen's Compensation Act — Constitutional Law^Section 21, 
Article XX, Constitution— Poweb of I..e»!1SLATUBB. — Under section 21 of article 
XX of the constitution, as amended in 1918, the legislature has no power tO' create 
and enforce a liability on the part of any person not an employer to compensate 
persons who do not sustain to him the relation of employee, and the legislature, 
under said section, has no power to create courts or commissions having judicial 
power for the settlement of disputes eonceming such liability between persons who 
do not sustain the relation of employer and employee to each other. 

12] In. — Meubek of PABTNEEenrp Insured — Issuance of Policy — Re<xipt of 
Fbeuiuu^Membeb Not an Emplotee — Claim of Insurance Company — Estop- 
pel.— An insurance rompany is not estopped from claiming that a member of a 
partnership is not an employee of said partnership by reason of the fact that it 
issued a policy insuring said member with other employees and received considera- 
tion therefor in the way of premium. 

13] CouBTfi — Waives op Jurisdiction — SUBJiiCT Matter. — Juris^ction ot the 
subject matter of a controversy can not be conferred upon a tribunal of limited 
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powers eilter by the dirrart agreement of the parties or b^ an estoppel growing out 
of Ench agreement. 

Application for cvrtUtrari to review an or(Ver of tlie Induatrial Accident Com- 
mission awardiDg compensation for injuries. Award annatkd. 

For Petitioiiers — R. P. Wigecarver, Redma» 4Ui4 Alewander. 

For Respondent Commission — A, E. Oraupner, 

For Bespoadent Williams — Courtney L. Moore, 

This proceeding was instituted by the petitioners herein to reriew an award of 
the Indnstrial Accident Commission granting compensation to W. L, Williams, one 
of the respondents herein. There is no dispute as to the facts upon which this 
proceeding is predicated. W. L. Williams nas a partner in the firm of Green and 
Williams, copartners, engaged in the rock-crushing bnsioess and employing several 
men. The duties of Williams as a member of said lirin were those of working with 
the men in the gravel pit, while the duties of Green, the other member of the copart- 
nership, were those of attending to the selling and collecting business of the firm. 
Each was an eqnal partner, neither receiving wages, but deriving bis benefits from 
the association solely out of the profits of the business. The petitioner hernn was 
the insurance carrier of the firm under the terms of a policy issued by it, which 
policy, as to most of its provisions, was in the usual printed form, apparently 
intended for general use throughout the United States where workmen's compensa- 
tion laws existed, with addenda at*ached thereto referring particularly to tbe pro- 
visions of tbe California law upon the subject. In this policy of insurance there 
was Inserted the following clause : 

"Pay roll for Comp. to include drivers and drivers* helpers, also chauffeurs and 
chauffeurs' helpers. 

"Tndnding William L. Williams at an amount not exceeding $1,666 per annum. 
All others eic*uded." 

W. li. Williams was injured while at work in the gravel pit during the life of 
this policy and made application to the Industrial Accident Commission for an 
award, naming the firm of which he was a member and its insurance carrier as the 
respondents in said application. An answer was filed by the said respondents, deny- 
ing tbe jnrisdiction of the commission over said proceeding, and also denying that 
the applicant was in the employ of said firm, and alleging that upon the date of his 
injury said applicant was not earning more than the minimum amount upon which 
compeosation is based under the Workmen's Compensation Act. Upon the bearing 
before the commission it made an award to the applicant of S20.83 a week for two 
hundred and forty weeks, and $12.82 a week for the remainder of his life, together 
with the sum of $708,22 accrued from the date of his injury to the date of said 
award. The award states "that the foregoing weekly benefit is based upon wages 
exceeding the maximnm at which compensation shall be computed." The insurance 
carrier applied for a rehearing before the commission, which was denied, whereupon 
it instituted this proceeding, seeking the annulment of tbe foregoint- award. 

The petitioner's first contention is that W. Ij. Williams was not an employee of 
the firm of Green and Williams and hence the Industrial Accident Commission could 
have no jurisdiction over his case. It must be conciuded that as to the facts of the 
case, tite undisputed evidence showed that W. L. Williams was not an employee of 
the copartnership of Green and Williams ot which be was an equal member, per- 
forming without wages his part of the work and business of said firm, and receiving 
and to receive his only reward therefor out of an equal division of the profits thereof. 
There had been no profits earned by said copartnership up to the date of the appli- 
cant's injury. While he bad withdrawn some small amounts from the firm these 
were, according to his own tbstimony, in the nature of loans, some portion of which 
be had repaid from other resources. Section 21 of article XX of tbe state constitu- 
tion, as it read prior to 1918. provided ; 

"Tbe legislature may by appropriate legislation create and enforce a liability on 
the part of all employers as to compensate their employees for any injury incurred 
by tbe said employees in the course of their employment, irrespective of the fault of 
either party. The legislature may provide for tbe settlement of any disputes arising 
under tbe legislation contemplated by (his section, by arbitration, or by an industrial 
accident board, by the courts, or by either, any, or all of these agencies, anything in 
this constitution to tbe contrary notwithstanding." 

11] It has been held by this court in several recent cases that the legislature had 
no power onder this clause of the constitution to create and enforce a liability on 
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the part of an; person not an employer to compenaate persouB who do not sustain 
to him tlie relatioD of employee, and that the legislature under said section bad no 
power to create courts or commisaiona haying judicial power for the aettlement of 
disputes concerning such liability between persons who did not sustain the relation 
of employer and employee to each other. (Cortteas vs. FilUliOTi, 172 Cat. 572; 
Pacific a. and El. Co., va. Industrial Acddeat Comn.. 180 Cal. 497.) Bacli of these 
cases had reference to liahilities arising out of and during a partnership relation 
and in each of which it was decided that the provisions of tbe Workmen's Cranpeu- 
sation Act wherein it was attempted to invest the Industrial Accident Commission 
with jurisdiction to hear and determine such casea were unconstitutional and void. 
In the year 191S the foregoing section of the constitution was amended so as lo 
broaden the powers of the legislature "to create and enforce a complete system of 
workmen's compensation by appropriate legislation." Whatever the effect of this 
amendment to the constitution may be in other respects, its primary object remains 
that of dealing, and of authorizing tbe 'legislature to deal, with the aubject of work- 
men's compensation. In that respect it purports to be no broader In ita scope than 
the section of the constitution above quoted and which it replaced. This being so, 
the above cited decisions of this court defining the powers of the legislature under 
said former clause in the constitution still remain as to the particular point at issue 
here in full force and effect. The respondent herein concedes the force of these 
decisiona, but undertakes to avoid their effect by showing that in the policy of 
insurance Issued to the firm of Green and Williama, said W. L. Williams was 
eipresaly mentioned and listed among the employees of said firm, and it is the 
respondent's contention that (be name of W. h, Williams having been thus inserted 
in said policy among the employees of tbe firm, even though he was not in fact such 
employee, and that said insurance carrier having received benefits in the way of 
added premium by virtue of the insertion of the name of said Williams in said policy 
as such an employee, were sufficient to give the Industrial Accident (Commission 
jurisdiction to determine the fact as to whether said Williams was or waa not an 
employee of his own firm. This contention is based upon the showing that the 
Workmen's Compensation Act embraci;s certain sections which provide that working 
memhen of partnerships receiving wages, irresi>ective of profit from aaid partnership, 
shall lie deemed employees thereof, and which also undertake to give the commission 
jurisdiction to determine controversies arising out of insurance policies issued to 
self-em ploying persona. (Workmen's Compensation Act, 1917, Sec. Si; Sec. 576.) 
Even if it were to be conceded that such a stipulation between the insured and the 
insurance carrier could suffice to confer jurisdiction upon the Industrial Accident 
C-ommission to hear and determine the question as to whether the person named 
as an employee therein is or is not such an employee as would be entitled to tbe 
benefits of tbe act, it would avail the applicant in this proceeding nothing, since tbe 
undisputed evidence shows that he was not in fact an employee of the partnership 
of wbii^h be was a member. His own testimony before the commission is conclusive 
upon this subject and brings the case squarely within the above authorities so as to 
compel an annulment of this award. 

[2] Tbe respondent herein, however, urges that the insurance carrier by tbe fact 
of having issued this policy and received tbe consideration tberefor in the way of 
premium is estopped thereby to claim that W, L. Williams is not an employee of the 
insured. In support of this contention the respondent cites a number of cases from 
other jurisdictions, all of which, with one exception, are cases of agreement between 
individuals and estoppels arising therefrom in no. way affecting tbe question of the 
juriadiction of tribunals to hear and determine such controversies. On tbe other 
hand, it has been held in this state that a surety company is not estopped to deny 
liability upon a void obligation by reason of tbe fact that it has executed the same 
and received tbe benefits thereof. {Loop L. Co. vs. Van Loben Sett tt at., 173 Cal- 
228; Shaughnessy vs. American Surety Co.. 138 Cal. 543; Coftum vs. Toiongend, 
103 Cal. 233.) The case of Kennedy vs. Kennedy Mfg. Co., 163 N. Y. Supp. 944, 
is tbe only case cited by petitioner bearing upon tbe question at issue here. That 
was a case arising un.der the Workmen's Compensation Act of New York, and. tbe 
court held that the insurer in that case was estopped to deny tiiat the applicant was 
an employee of the insured corporation when he bad been listed as such employee 
in the insurance policy. This ruling, however, was not necessary to tbe decision ol 
that case, since it clearly appeared that irrespective of the terms of tbe policy the 
applicant was. upon the facts, an employee of tbe corporation. That case is, there- 
fore, not authority for the respondent's contention in tbe instant case. 

13] Upon principle it must be held that Jurisdiction of the subject matter of a 
controversy can not he conferred upon a tribunal of limited powers ei^er b; the 
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direct HgreemeQt of the parties or by an estoppel Knowing out of sach agreemeot. 
(15 Corpus Joris, p. 844, Sec. 164; Lindsay-Strathmore I. DUt. tb, Superior Court, 
182 Cal. 334.) Upon the facts of this ease the applicant for this award was not an 
employee of the copartnership of which he was a member at the time of his injury. 
The Industrial Accident CommissioD had, therefore, no jurisdiction to entertain his 
application or to make the award. Whether or not W. L. Williams would have a 
right of recovery in the ordinary courts of law upon any obligallon on the part of 
the insurer arising out of the terms of this policy and of bis injuries is a matter 
which we are not called upon to determine in this proceeding. 
The award Is annulled. 

RICHABDS, J. pro tern. 
We concur : 

WILBUE, J. 

WASTE, J. 

LENNON, J. 

SHAW. 0. J. 

SBUETLEFF, J. 



No. 9589— December 22, 1921. 
CLABA EOKBR and J. W. EOKER, Applicant), vs. SAN FRANCISCO- 
SACRAMENTO RAILROADS COMPANY, a coepobation, Defendant. 

i Claiu fob a Death 

Herbert Chawherlavn, and Wh\te, Miller, Needham and Harber, 
attorneys, for Applicauts. 

Jegge H, Siein^rt, D. W. Burbank and Jofm J. Goldberg, attor- 
neys, for Defendant. 
On September 28, 1920, Charles Ecker was killed by a fall while at 
work in the employment of defendant as lineman. The applicant was 
married to him on March 17, 1914, but the two had separated in Sep- 
tember of the same year; the deceased thereafter did not contribute in 
any amount to the applicant's support. Applicant's claim for a death 
benefit for total dependency by reason of decedent's legal liability for 
her support was contested by defendant on the ground fiiat the separa- 
tion was by agreement without any provision for support. On May 17, 
1921, the Commission approved a settlement agreement whereby defend- 
ant was to be relieved from all liability to applicant on account of the 
fatal injury to deceased on payment of the sum of two thousand dol- 
lars. On September 27, 1921, applicant J. W. Eeker, father of deceased, 
filed a claim for reimbursement for $100 which he had expended for 
the burial of the deceased. At the hearing the defendant admitted that 
it had paid no amount to any one on account of the death of the 
deceased employee in addition to the $2,000 involved in the settlement. 
It was held that since the amount of the settlement was less than three 
times the average earnings of the employee and did not include any 
claim for burial expense, the approvat of the settlement agreement and 
payment of the amount thereof did not discharge defendant's liability 
for burial expense. An award was accordingly rendered for $100 aa 
claimed. 
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No. 9305— December 24, 1921. 
ELUS GUMILLA ard PAULINA GAIiCIA DE GUMILLA, Applicants, vs. 
CALIFORNIA AND HAWAIIAN SUGAR REFINING COMPANY and 
MARYLAND CASUALTY COMPANY, Defendants. 

Decided August 26, 1921, and reported in 8 Cal. I. A. C. 000. 

(63 Cal. Dec. 5.) 

S. F. No. 10090. In Bant. December 24, 1921. 

ELIAS GUMILLA ET AL., Petitionert, vs. INDUSTRIAL ACCIDENT COM- 
MISSION OP THE STATE OP CALIFORNIA, CALIFORNIA AND 
HAWAIIAN 'SUGAR REPINING COMPANY ET AL., Reipon4enU. 

[1] iNDUBTBiAi, Accident Commission — Cebtiobabi— Review of Oidbb Grant- 
iNo Reheabino Befobe Final Adjudication. — A writ of certioreri does Dot lie 
Co review an order of the Industrial Accident Commission grantiDg a reheating in a 
matter, the application for which wai filed after the eipiration of the prescribed 
legal period, where the order was made prior to the final adjudication of the matter. 

Application for certiorari to review and annul on order of the Indnitrial Accident 
ComBissioD granting a rehearing of an order awarding compensation for dea.tli. 
Writ denied. 

■nets — Buiselt P. Tyler. 

1 H. PilUburi/. 

On Angutrt 26, 1921, the Industrial Accident Commission made an award in favor 
of the petitioners herein allowing them compensation as dependents of one Miguel 
Gumilln, on account of the death of said Giimilla from an injury received by him 
while in the employment of the California Hawaiian Sugar Refining Company. 
Notice of this award was served upsn the adverse parties on tbe same day. The 
time for filing a petition for rehearing by the adverse parties expired on Septem- 
ber 10, 1921. No petition was filed within that time, but on September 20, 1921. 
the said adverse parties filed with the Industrial Accident Commission a petition for 
a rehearing of the award made on August 28, aforesaid. Thereafter, on November 16, 
1»21, an affidavit was filed on behalf of said parties, in effect showing that the 
failure to file tbe said petition for rehearing in time was the result of the inadvert- 
ence or neglect of their attorney. Thereupon, on November 19, 1921, the Indnstrial 
Accident Commission made an order declaring that the failure to file the petition 
within the twenty days allowed by the law was the result of inadvertence, surprise 
and excusable neglect sufficient to eicuse the failure, and thereuixin it made an order 
as follows ; "It is ordered that the petition for rehearing be, and it is hereby ordered 
tiled nunc pro tunc as of September 16, 1021." At the same time the Industrial 
Accident Commission made an order granting the application for a rehearing, and 
ordered the case to be submrlted on the testimony already taheit without further 
hearing. No decision of the matter on such submission has been made and tbe 
matter is still pending. The matter now before the court is the petition of Blias 
Gumilla and Paulina Gumilla to review and annul the order of the Industial Acci- 
• dent Commission granting a rehearing, and that this court thereupon order that the 
findings and award originally made are final. 

[1] A writ of certiorari does not lie to review an order made in a matter prior 
to the final adjudication thereof. The Industrial Acddent Commission proposes to 
decide tbe case again after the order granting the rehearing, but it has not yet done 
so. Final action thereon has not yet been taken. Under these circumstances, the 
application for a writ of review of the order granting a rehearing is premature. 
(Holabird vs. R. R. Com«., 171 Cal. C91 ; Gauld vs. Board, 122 Cal. 18.) The peti- 
tioners' remedy in such a case is to await the final decision and ask for a rehearing 
of the matter. This, of course, will search the record for lack of juriadtctioD, and 
if there is such lack anywhere down the line which deprives the Industrial Accident 
Commission of jnrisdiction to make tbe final decision, the proceedings will be annnlled 
so far as may be necessary to give the petitioners appropriate relief. But until snch 
final decision of the commission we can not consider the validity of the order grant- 
ing the rehearing in this manner. 



(ibvGoot^lc 



INDUSTRIAL ACCTDBNT COMMISSION DECISIONS. 

It maj be that effectual reKef coald be given by this court or the 
of appeal umler its general jurisdictioa by meaoa of a petition for s i 
tion. As the qaestion is not before us, we express no opinion on that 

For the reasona above set forth the petition tor a writ of review it 



8HURTLEFF, J. 
WILBUR, J. 
SIX)ANB. J. 
LENNON, J. 
WASTE, J. 



No- 387M^Deeeniber 27, 1921. 



[1] Jurisdiction — Detebui nation of Rights of Non-RBaiDEUT Minos to 

COMIVNSATION — APPfllNTMENT OF GUABDIAN AD LITEM WITHOUT NOTICB TO 

MiNOB^MiNOB Not Bound. 

|2] Dependency— F ATM KB Leqaixt Liable fob Minob Sou's Suppobt bt Law 
OF Kansas — Fatheb Killed bi Indubtbial Injuby in California — Minob 
Totally Dependent, 

Corbet and Selby, attorneys for Applicant, 

Piilsbury, MaMson and Sulro, attorneys, for Defendant. 

On October 18, 1916, R. W. Beason was killed when a guy wire which 
he was stretching came into contact with a high power electric wire 
while he was working in the employment of defendant as rig builder 
near Taft. An application was filed by decedent's brother, who was 
appointed by the Commission as the guardian ad litem and trustee 
for Ralph W. Beason, decedent's minor son, who was residing outside 
this state and who was joined as a party applicant by his said guardian. 
All attempts to locate the minor or to bring actual notice to him or his 
custodian were unsuccessful; the evidence showed that the deceased 
had been divorced from bis wife on December 23, 1909, by the decree 
of a court in Kansas which gave the custody of their minor son to the 
mother without any requirement of support of the minor by the deceased 
and that thereafter the deceased at no time had the care or custody of 
the minor or contributed anything toward his support. The findings 
and award rendered on January 29, 1918, found that the minor was 
not dependent to any extent upon the deceased for support at the time 
of the fatal injury and awarded the decedent's father, who was also 
a party applicant, a death benefit for partial dependency. No petition 
for rehearing was filed as to this decision. 

On April 12, 1921, said minor by a guardian duly appointed by a 
California court on the same day filed an application from which, and 
the evidence taken pursuant thereto, it appears that since the death of 
the employee and prior to such appointment of guardian by the Cali- 
fornia court there had not been in California any duly constituted 
custodian or guardian of the minor or any person authorized to repre- 
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sent him in any proceedings before the Industrial Accident Commis- 
sion or otherwise concerning the fatal injury to his father, and that 
neither the minor nor any person having him in custody or authorized 
to act for him or on his l)ehalf had received any notice as to the pendency 
of proceedings based upon such injury or any act or step taken pur- 
suant to such proceedings. It appeared further that under the law of 
Kansas the deceased was legally liable for applicant's support. It was 
held that [1] the proceedings prior to the filing of the minor's applica- 
tion were not binding upon him and that [2] at the time of the dece- 
dent's fatal injury, the applicant was totally dependent upon him for 
support within the meaning of the Workmen's Compensation Act and 
was entitled to compensation. The defendant having paid the award 
in favor of decedent's father for a death benefit for partial dependency, 
the balance of an award for total dependency was apportioned to 
applicant. 
Rehearing granted : findings and award confirmed. 



No. 10296— December 27, 1921. 
NELS HANSEN. Applicant, vs. GENERAL SERVICE CORPORATION, INDUS- 
TRIAL ASSOCIATION OF SAN FIIANCISCO, THE BUILDERS' 
EXCHANGE OF SAN FRANCISCO, SIBLEY GRADING AND TE.\M- 
ING COMPANY AND IX)NDON GUARANTEE AND ACCIDENT COM- 
PANY, LIMITED, DefendanU. 

[1J IDCNTITY OF EUPLOVEEI AGENCT FUBNISHINO GUAKDS TO EUPLOYEBS 

UNDER Contract with Tiiibd Party which Paid Tiierefob— Agency Paying 
Guards and Making Pbofit— Joint Control by Aqenct and Emploteb — 
Guards Employed by Agency and Particular Empi«vi:k Jointly. 

[2] Abisino Out of Employment — Guabi> Injubed While Mounting Truck 
AFTEB Assisting in Engine Adjustment — Expbess Duties Limited to Guabd- 

ING COMPE N sable. 

Edward J. Jose, attorney, for Defendant General Service Cor- 
poration. 
JIf, J. Kuhl, attorney, for Defendants Industrial Association of 

San Francisco and Builders' Exchange of San Francisco. 
C. S. Bucker, attorney, for Defendants Sibley Grading and Team- 
ing Company and London Guarantee and Accident Co., Ltd. 
During a strilte of the building trades crafts at San Francisco, the 
Builders' Exchange, a body representing the employers engaged in the 
building trades, undertook an organized resistance to the demands of 
the strikers. Pursuant to this plan a fund was raised by voluntary 
subscriptions of those interested in the accomplishment of the organ- 
ization's object; the Builders' Exchange made a contract with defendant 
General Service Corporation whereby the latter agreed to furnish 
such guards as should be requested by the former for service on the 
properties of such employers as should be designated by the former 



INDUSTBIAL ACCIDBMT COHHISSION DECISIONS. 287 

■which agreed to pay to the latter a certain amount per day for each 
guard so furnished. General Service Corporation employed applicant 
to render such guard service as it should direct and paid him a daily 
wage smaller than that received from the Builders' Exchange and 
retained the difference as its profit; General Service Corporation 
selected the guards which were detailed for service at the places 
specified by the Builders' Exchange, retained sole power to employ, 
discharge and change such guards and gave such instructions as it 
deemed expedient as to the nature of the service to be rendered. The 
Builders' Exchange retained no control as to the identity of the guards 
or any arrangements which might be made between them and General 
Service Corporation. The particular employer served, if dissatisfied 
with a guard, could merely return bim to General Service Corporation 
as unsatisfactory although he designated the particular property or 
employee to be guarded and might give any additional instructions 
as to details of service but paid no part of the expense of such service 
and need not have contributed to the fund from which such expenses 
were paid by the Builders' Exchange or even be a member of that body. 
Under this arrangement the applicant was employed by defendant 
General Service Corporation to serve as guard during this emergency 
in San Francisco. Pursuant to a request of defendant Sibley Gradipg 
and Teaming Company, a construction contractor of San Francisco, 
for a certain number of guards, defendant Builders' Exchange of San 
Francisco directed defendant General Service Corporation to supply 
such guards, in accordance with which direction said defendant detailed 
applicant and others for this service. Sibley Grading and Teaming 
Company's representative directed applicant to ride with and guard 
a certain truck and jts driver against any violence which might be 
attempted against the truck or the driver. Pursuant to this service the 
applicant was riding with such driver on the truck at San Francisco on 
June 27, 1921 ; the engine of the truck needing some adjustment, the 
driver stopped on an up-grade and applicant dismounted and placed 
an obstruction under a rear wheel to prevent the truck from backing 
down hill; after the engine adjustments were completed, the driver 
started the truck and applicant, in endeavoring to mount the same while 
in motion, slipped and fell under a front wheel and suffered injuries 
to his right shoulder and left ankle. It was not specifically a part of 
applicant's duties under the instructions of either General Service 
Corporation or Sibley Grading and Teaming Company to assist the 
driver in operating or repairing or otherwise dealing with the truck. 
It was held that [1] under the circumstances the applicant at the time 
of his injury was working in the joint employment of defendants 
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General Service Corporation and Sibley Grading and Teaming Cmh- 
pany, and that [2] the applicant's conduct at the time of the injury 
was resumable and proper and a part of his duties and that therefore 
the iojui? arose out of the employment, happened in Uie course thereof 
and was proximately caused thereby and was compensable. An award 
was accordingly rendered in favor of applicant against defendaul« 
General Service Corporation and London Guarantee and Accident 
Company, Ltd., inauranee carrier for defendant Sibley Grading and 
Teaming Company, and each of them, and the other defendants were 



ReHBARINQ granted : PENDINO. 



No. 8907— December 30, 1921. 
LOL'LA MAY LEE and MITTIB I.EB and MINNIE MAE LEE, RAYMOND 
K. LEE, ROHEKT 11. LEE, HERBERT A. LEE, EDWARD T. LEE A.M. 
HOWARD G. LEE, minors, by theib buabdian ad liteu and tbostee, 
F. B. LORD, AppUcmts, vs. WESTERN PACIFIC RAILROAD COM- 
PANY, Defendant. 

XtePCKDiNCT — DivfticE IN Oklahoma. Awabdinq CustODY of Childben to 
MoTHEK With Sijppobt and Pbohibitino Makbiaoe or Either Pabty Within 
Six Months— M arm aqe of Father in Kansas Within Six Months— Children 
Totally Dgpen dent— Neither Wife Dependent. 

■ Lovis P. Dunkley, attorney, for Applicant Loula May Lee. 

C. A. lAnn and Cunningham, MvMahon and Lipscomb, attorneys, 
for Applicants, Mittie Lee et al, 

Stephen F, Otis, attorney, for Defendant. 
On August 2, 1920, Robert S. Lee was killed by being crushed 
between two ears while working in the employment of defendant at 
San Francisco as switchman. The minor applicants were his children 
by the applicant Mittie Lee, his former wife from whom he obtained a 
decree of divorce in an Oklahoma Court on March 18, 1919, which 
divorce decree granted the custody of the minor applicants to said 
Mittie Lee and ordered the employee to pay to her the monthly sum of 
$50 for their support and which also provided that the decree was to 
become absolute six months from date. The statutes of Oklahoma 
prohibited either party to this divorce action from marrying within 
such period of sIk months. In September, 1918, the applicant Loula 
May Lee, a resident of Oklahoma, became engaged to marry the 
deceased; on May 20, 1919, she met him by appointment in Kansas and 
was married to him and thereafter lived with him as his wife and was 
so living with him and was supported by him at the time of his fatal 
injury. The second wife tcsti&cd that she did not learn that the 
deceased had been married and divorced until about nine months after 
she married him and that she did not see the divorce decree or know 
its provisions until about January 1, 1920. It was held that at the 
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time of decedent's fatal injury lie was legally liable for the support 
of the minor applicants, who therefore were totally dependent upon 
him for support ; that the former wife did not sustain to him any of 
the relationships required by section 14 of the Workmen's Compensa- 
tion Act as prerequisites for dependency and that the second wife 
was neither lawfully married to him nor in good faith a member of 
his family or household and that therefore neither of the first two 
named applicants was dependent upon the deceased. 



No. 10459— December 30, 1921. 

WILLIAM BAILEY, Applicant, vb. A. P. HUNT anb GENERAL At'ClI>ENT, 

FIKE AND LIKE ASSURANCE COItrOIlATIOX, Jtffeuda.iU. 



B. P. Wisecarver, attorney, for Defendants. 
On May 28, 1921, the applicant suffered an injury to his right shin 
when he was kicked by a mule while working in the employment of 
defendant as ranch laborer near Bigga, California. He returned to 
work after this injury but on June 10, 1921, the condition of the 
injured member having become so aggravated as to require further 
treatment, the employer took applicant in the former's automobile 
to the doctor where further treatment was administered. The 
employer then desiring to go to another of his ranches before return- 
ing to the first ranch on which the applicant was injured and resided, 
the applicant accompanied the employer and on return from the 
second ranch to the first, the automobile overturned and applicant 
was severely injured. It was held that since the applicant was riding 
in the automobile for the sole purpose of procuring such further 
treatment and was rendering no service to the employer in the course 
thereof, the second injury did not arise out of or in the course of any 
employment by defendant and was not compensable. 



No. 10085— December 31, 1921. 

MRS. B'LORENCE JOHNSON. Appticaiil, vs. GOLDEN WEST LACXDRY ai 

EMPLOYERS' LIABILITY ASBI!RAX('K CORPORATION. Defendaats. 

[1] Pboximatg Cause t 



B. C. Pardoe, attorney, for Applicant. 
R. P. Wisecarver, attorney, for Defendants, 
On January 27, 1921, the applicant struck her right hand on the 
edge of the table while working in the employment of defendant as 
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laundry worker at Stockton and thereby caused au abrasion to the 
knuckle of the middle finder. The applicant herself treated a subse- 
quent condition of infection in the wound by the application of a 
solution of lysol which she understood to be a proper household remedy 
for sueh condition and which she used in good faith but which, by 
reason of her misinformation or poor judgment as to its proper appli- 
cation, was used in such strong solution that the wound, which other- 
wise would most probably not have produced any disability lasting 
longer than the waiting period of seven days, developed a condition 
of gangrene on account of which she consulted a physician of her own 
selection. Thereafter the employer's insurance carrier suggested to 
applicant that she consult defendant's physician without insisting that 
she do so, following which applicant continued treatment with her own 
physician. It was held that [1] under the circumstances of the pro- 
priety of the lysol treatments when properiy administered and appli- 
cant's good faith in using the same, the entire disability was proxi- 
mately caused by the original injury, and that [2] the insurance 
carrier's suggestion that applicant consult defendant's physician with- 
out insistence upon acceptance of defendant's treatment and notifica- 
tion that further treatment by her own physician must be at her own 
expense did not eonstitnte sufficient tender of medical treatment and 
that therefore the insurance carrier was liable for payment of appli- 
cant's medical expenses. 



No. 10453— December 31, 1921. 



ra^DAMAREs Recovered On Behalf of Injubbd Emploteb Fbom 
Xeqligest Employes— Employee Liable ix>b $350 Undee Chaeteb 183, Laws 
OF J919 — No Right OF Subbooation as to Thib Liabilitt Undeb Section 26 
OF Wobkmen's Compensation Act. 

A. E. Graupner, attorney, for Applicant. 

Adolph Cohen, attorney, for Defendant Simon Zins. 

TV. -ff. GUlogley, attorney, for Defendant John Cunningham. 

On October 4, 1920, John Cunningham was fataly injured by falling 
down an insufficiently guarded elevator shaft while working in the 
employment of defendant Simon Zins as errand boy at San Francisco. 
The evidence showed that the employee left surviving him no one 
dependent upon him for support within the meaning of the Workmen's 
Compensation Act and that therefore the defendant employer was 
liable to pay into the treasury of the State of California the sum of 
$350 for the rehabilitation fund in accordance with the proyisiotu of 
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chapter 183 of the Laws of 1919. It appeared further that the parents 
of the employee had recovered certain damages from the owner of the 
building in which the insufficiently guarded elevator was maintained. 
It was held that the employer was not entitled to be subrogated to the 
employee's right to sue the negligent third party and thereby obtain 
reimbursement for sueh liability for $350 under the provisions of sec- 
tion 26 of the Workmen's Compensation Act. 

Rehearing granted : application dismissed for lack op jurisdic- 

TJON. 



No. 10542— December 31, 1921. 
NICK GRANlCir, AppUcaiU, \a. PACIFIC LUMBKR COMPANY, Drfciulant. 

Arising Out of Employment — Injury to Employee by Bww of Keij^w 
Bhployeb in Endeavor to Avert Injury — Compcnsable. 

H. C. Nelson, attorney, for Defendant. 

On March 31, 1931, applicant was working in the employment of 
defendant as rigger and slinger in Humboldt County. While standing 
near a logging line which was about to be tightened, a hooktender also 
employed by defendant told applicant to move aside in order to avoid 
injury by the line. The applicant for some reason did not move as 
promptly as the hooktender thought necessary to avoid injury; the 
latter accordingly struck him a blow so severe that applicant fell over 
a log and thereby suffered an injury to his neck. The preponderance 
of the evidence failed to disclose any assault upon applicant or any 
motive on the part of the hooktender other than that of removing 
applicant from a place of danger before injury should overtake him. 
It was held that under the circumstances the injury suffered by 
applicant arose out of the employment and was compensable. 

Reheurinq denied. 
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imbulaiKC driver, special etposure, compeni 

' id function, a1 tendance t«cilJy reared, at 

J of employee doed not prevent injury fr 

Slvlarkiiif. innooent Tiolim of, injury compensable tannuUed, p. 23., 
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nMUtbaiBed aetareuooahlv ineidental to employme 
UbsipUdmI death {ran bnbn Book, in course (<, is . 
■DnmUinad hU of trusk Mvs aflicted wi th beart di 

. . ., li compenea UDoer penally 01 mscnarge . 

mpenssble- ,.-,-. 

Gooi^lc 



Vaeonatioll, disaUlitr from not eompcDaable, Ibongh compeUed under penalty of dischsige 
*Wrc>tllng, injury to tnird innocent emjiloyee, not compensable- ,.-.,-. 

•Supreme Court or Appellate Court Dediion. 
tWrit of review denied no nfJnion. 
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jry to nnplinrce in, uiued by own innbijity, a 



indpHitedEif InjiHvleBiihqia'i eliilkii|> to oonbat duriu digpiile u to work, no 

ily.blKl)' MnuoM. injury in (ttNnpt to CKRiM. not compuHble 

[RDovemldorBeinelfort toBTBempkiyBe AvDilrijorr ~~~' "~ 



Bjr Mlow «nplo)w J[ known inaciUUty, lUBCation rtginEnc di 
^ Idbiw onphiyn ow dinule h to buuhc of doiic mrk. ood 
unhuied euiilaree. ittHE bj, upon filknicniiliTH wIkh Mb 

Injii) III miiimi In |in»iinl >lliiiii«liiiii, ml iiinijiiiMililii 

Imuh unnaeuBd H^iliVB^t, ipBint exponwe ca foreman to, 

IrMcttiit^.taqilone'a own. CHK of Injun'. Mteouunblt 

laiMiinla' atnek by pmon from iriua be ■Mcbt inforandion, 

Ni^ wnlcbnn gfaot by btndit in pool toon, snnpeittable 

fVoTokcd by unHBTeiHiii of injured in demudnc apology, not TrnnpmaaMir 
Sokoolpr^Ild|la^MnlC^'— '-^' "' •-••-■->- — • --^ l- 



tn janitor upon oOlnt at latts's bonw [or Mionng Mbool iinqierty,ia . 
■^ Ibe ab«et nUe MBployee OB apBda] onuid for «npl«w, e - - - '^' 



■C publig hifbway in 
- ' - loyeo mJlM 

M above tbat 01 



ai?i 

LmoBtltt hueli, lajtry emnponaabla- 

PhIiUo thoraughfare a part of, when oar repairer's dutiei 

""""""' "iwimiry for propw hoiwng, not I 

■bed by employer, onJy onea avi 






AaeoaiDiodatioa by emptojw.injiity during, not eompenaabla 

AiitaBHbile,en^loy«a'a^ injury eranking, for trip to neigbboring town to work, not eompenoable, oai 

Nawumwrt^iialer retBfniag home ^tu rendering witwia in ereniag, not eniniiri»hle 

Ratnnang from hiaeh on employs's premiHe mednc Ufhway to awtbs poitioa on Ibe time of 
phqnr, iojisy etapcnaiUe - 

TVaiuportation by auto fumiehed by employer, injury cranking oar. DompeneaUe 

IHujmrtationfunuibed by empkyCT, injury in, ODmpennbk 



ChadeMiBe nnokinc againat emdoyer'e «n((«ed on 

GinngfaoBAfnluachfet unanaJhour, atepeirrfridii. ,^. „^-.,^,^ 

BDiiterenpwidtoihootg(eae,ridingongiHiirolki. injury by fright si 



-^^ r — ne call while o_ , ^^^ — ,— ^ ,- — — , 

tNight watflbvan on cmplDyer't tHvmieea en tout4 to obtain refreehmente, &1I froi 

SupHiutendent on raocD on call at all timo, alwaji id eonm of en^iloyiDBlit 

"* — ^ng bread fumiihed by Huployer u TMrt of lunch t o be eaten away from camp 



*Er« injury from rap« throvD by a fellow employee 

Bww tiddeo tw pleaeurciiy MIdw emtJoyu, injury 1 
"Wreatling, injury from, to innocent third employee, a 
Snmr iHiusr. 

Errand boy, given carfare for ddivery of package afb 

home, not compeuBsblo 

*E>iand for employer, inniffieieol 



Ooinf bomt for Inaek at naniual hour, at ipeoifie iutruction of employer, i 
Ltmeli, davjation from normal route tor, to perfof-m exrand for employer, jn 
Medical treatment for induMrial injiiry, injury en route to obtain, not com 
PmonaliileHUK trip, tateihone oil for employer eipected, iniory befm < 

ARTERI0BCLER0618. SuDattau. 

A38IQNHENT. «» CoHPuninoH. 

ASSAULT. Sie ABiann Our or Emtuumoit; Aeuuir. 

AVERAGE EARNINOe. 

Boau paid tor ihort time avenged (or that time, not ' 
Cbuanaerrice rendered, not neiwBanly mge paid, d( 
EleMlM eleA, retired aehool teacha^^ off mlerc 



iMreaingmn not avenged for jravMue year but taken at nlcpwil at tiD« of injur];- _ 

Labgnr paid nigh wage f« ainirdiiiary work for liiort period, no tomparable employment, ccoputed ot 



UiulBum, applied to nipcrannuatcd edjool tcachv injured while acting ae 
Uin, pviBUtnth' dbiSled, wage ai majority based on standard at time of 
Natkadnardnam, find In Seefion iOM Fdilieal Coda at (wningi of prei 
- ■■ hided at normal] ' " --■ ■ 

twua scale afls 

I tea than 260 da 

ikiymeBt, avfngi 

•Suinne Court m Amllata I 
tWrlt of raview denied; no opi 



i»d I7 Se 

urmalrat* in new emidoyee's eamingi. . . 
7, nnaffeeted 1^ ,---^- 
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SUBJECT INDEX. 803 

AWABD. Pub 

•AsHgninent of, iiiT«lid M7 

AWARD ANNULLED. 

'AnauJt not uiaing out of pmpIoycKnt. -...-.-. Jjt 

'DepeDdfiDcv, EODtribuliuii to Bupport, iwtbod of HHnpati&iD ^ 13fi 

*D^Ddeiioy on mijior Ron» COM of support to be deducted from oontributHD in cooputinc 17B 

*EmpJoym«itt not eotftbiiBlied by CTidepcc A4 

fliKreuem.ymptom.batiDewindfunbiTdiHtiiliO'- __ US 

*Ind^deotcopt™ct«r, defined 1»3 

'InadiEcieDt evidenae lo flueUib awvd ....,.,._,,,,,.-._--..-...-.-. 4ft 

"TDTeEtrnent iaudrentiDjof houflei.notftbuibiaB_ ._ 177 

•IWtDH- not iin empbjree n( wirtnenhip 380 

*St^vkiiu<Lnjuiv toinnoc«nt non[iutwipft(]ncflmploree.not«inp«Uttbla,»,.. 33B, 23fi 

*Aiiiouiitof ftmrdinHffiiHiittocinFedenJjuriidietiDD..-..-..^,...-...... 371 

tCMSeto(an<i«iN.BBifintiDii,BDtnibJeettonvww - IM 

tDiithbtqeitslloiniiBetaiionraadNitiliaiimutitutiiinkI IW 

[DlathbeBefittaHDnnleBtoliniledlvcimtribuCiau 218 

■Dmth. ebiHitwtontlil vHieMt M ta proiuiMlj emu, wiffidert lU 

tETidftDR held nfflnent to luituD Avtrd --- -.-- - * 

*Evi(kBM(itnaD(iHiBlaltl|ikV<II*nt,niSdent 277 

•BitnlHrilorWiuriidiMionupWdl^ir.S.SuptCTKCmut K 

'Ftnding of po nCMiat HnrioynientanitMDed by aTidenoe - -- 147 

MBJury from dunnibulltt fired IveiMoya ID re|MjliBgiiitriid«fa,iirii«i«it(rfempk 194 

tIiUBi r m n oeixJicroiomdtiiieieoutiTeoffleM,BowriQnealioentiged>ndinjuHd wMfeTgfbnjaainaabiM 171 

*lBtapr«tetiiHiof«videMeb]iCoaudnii>ii,nuoMble J7J 

■HinarcUldotldrtHi.ini(iDdMlliM^nlwo[liauKluM 39, 2M 

*flnlargna(ta(nhitfliitiiDlnvlnnUeDiieirtunri 2S4 

^rtnernotmnanliinaoturtowiliip 30 

tPfnMMttAaridbtriBMimeirHkpudatofidiiHiiKiiteiiiiJna - M 

*Pnuei(diB)illHy|»TneBliind«p«*dantatliiiieo(rcturDtoirork 144 

*BakntiOBOtlbbii^iifeaipli7a'ift(rmnnu]iiwntofinid*(unitiuuRr 12 

ISii*rlttntHt(ririHoatD(m[ila]rgieiit. 1 - — - 14 

IflBrioaarHlwilfiilHuCDDdiKtitfeinploiw, DodefcHwindutlicue iU 

tTnlwriniloiii thfte m»n mfta- IniurT. Bot inuwd Ihtrebj ID 

BURDEN OF PftOOF. At >f« Ensum. 

IMmdiBt hu to wlibGih deith did not uiae oat of eDMayioent wlwii onoipteiDed and tppucDltr os- 



nnifft HtftHiflh cuoiL empJoyi 



•EmnJoiwi 
BURIALBrPE 

Lien fa ttptntu at, not iiUonbTc Miiiut eompeuntion wbcre dath diie'iaoUiiv'ci 
BUSINEB3. fi«Exa.ImiDEHFU)Tuim.CiBuxb,sn:. 
CASUAL EMPLOYMENT. S» Eicludid EiirLonmTB. 
CEgn oKARI. SteRMTaf. 
CIVIL COD E. 5« SritDToM Connsticnoii. 
C(M}B CIVIL PROCEEUKE. 5« SrinminT ComnnmDH 
COLD& Sii Dnaun. 

COMUiaaON.lNDUBTIUALACCIDENT. Povcniif. 5m Pownn or CounuioH 
COMPENSATION. Sm aUt »TATim or Lddtxtioib. 

AUowcdfor (fiiibiHtyiHidincderaflon.. _ - 

AggnntioD of pr<Da>(lwlienit,«ptnrtiaiiBt bynwudcf medictlttiBlniHitniilv 
AppcrlinHd by amrd of "**'^»^1 expense only, fc« sgcnTittou ot precuBtiui 

■AjnmncBt oftmtd Innlid 

Porfntiire f« nnreaontble nhmS oC mcdisil tntmeiit mnst be on tudei of emt^ftr . . 

*FiinwMct(ijivti|]ly£iabltdaB|)loyK.nal»rlcndili>blei>acoiiipsiHMion 

^doofly payments dinnc iuApwnty vHhout lensBWDl SB to appBatJon 

Pavment of nol miL doa not toll statute ss to increase (or nasEmdiMt of OBVioyit 

*VohintarT payment in exoHS of eamiatf, sgift ---..-....._- 

VohinlatT panaeni to one depHideBt does not ton statute as to otliHI 

CO MPROMm T^Sss a»m»i. 

COMtfTlTUTIONAL LAW. Ass Sututdri ConrnDcnoH, 

OONSntDCTlON OP STATUTE. «■ SriTowmi CoimraDmoii. 

OfSnTNinNaniaBDICnOtl. «« JcauuHcnoH. 

OOHTKACT OF HIRB. Aw EMPLonmiT. 

CONTRACTOR. &■ iKanrnxm CoimunvB. 

CONTRIBIITIONB. Stt Dmmnanci. 

COURSE OF BUSINESS. Sti Exolddid EuuiiuinB. CtBDtL, nc. 

COURSE OF EMnorUENT. &■ oIh Auaura Oin or Euplotuht. 



AaasdncaulaatiB ^trcsa. "rnle ot rMid, 
Claadtrtiiie 



empbyff 's nifwced o^de^^ iiuliry relumiDi; froi 
■- and vohiBtariiy aaflistincerew, not b.. 



., jg I»|B* trmo wtrk, hi 

*Not alone Bnfioent tor rccoTsy 

Unauthinsedaet,o«(ridaofdtitia,Bat<a 

Vohatary narti^iatioB in band, partly supported hj 

COURT. Sst CounMUw: Ramir; Jcvmcmm. 

DEATH. ^altsPumuraCiinn. 



•Suiirsnie or Appellale Court Decirioo. 
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304 SUBJECT INDEX. 

DEATH BENEFIT. S«al» Depkndekcy. Pwe 

■■fiitili«i,c™stitutioi«| _ iSO 



D«aUlIDonUiBnoii>)wraflera]l«edinjiiiy witboulFaymcDtoIiomiienntHin.ileleBlsclHai SOS 

•M»rigii»d««lh,ri(htlo,gDVEriU!dEylimnaelicti - -.- 70 

•UMttlmB taw prondea noM ___ 79 

DEPENDENCY. 

Adoption ' - 

JAUOWIBO. 

_, ler lUtt, not rtcDgtditd 

CDrnproiiiiKorebfiinfiir, DobntoROOTeryof bufulmpeDBeby tJiirdparty 283 

CoBtHb«uioiit.rc«t^framr«mltlsiii!ca,f<ittrip(oJDiB«iitiJoyK.iMludcd _ 120 

'CwtributwDstoiupport, comptitfdaBorntcat tinKcrf iDjury.... ]8fi 

DiKrclion ef CommiBBion eiir[iKd in fivor of dcecrkd fumily to eirtuelon of unrelslcd membaB of housi- 

hold 1S4 

rivoTTff iD KBttT al£t« awarding (hiklren to mother wilh buppnrt and prohibitins znarriaH of vitliBr party 

vitliiii Bii mOQtha, nuuriagF of fulhcr in Kanaiaitliin, childiea tntaSy d;]iFn£rit, ii«tE« wife depend«it SSS 

of other two to piotJKT with proviBion for support, toUlly (tepradonl 01 

Divorce, pai tia] uipport of minor ijidependont of occrf e, partial dqsendencT }9S 

Father legally liable for support of dUdot ton by KanfuW. kilkd by IcJiatiull injury in Califomit. minor 

totally dependent SBS 

*IiOU of siu>port at time of iojury, meaaure of.. .__ __._ _ __ .. 136 

Manner 01 computing pHrdal, from varied contributionB _..._ _ 240 

Mirriafe o( divoKB to cmidi^eo before final deem. inatrfEcienl _ 288 

HuriMo, oommiin taw, ralM insMIc wbere coniummated, notRcociuKd. £1Z 

•MenbertflimiidiaU in piodtaith, dependent sltlicufbnelunilfHtnEr.ccnciDeivelypitciinMd liable lor (uppott 286 

Uonbera of bouebold, kU to inelude "picture bride" ard* mother in Japan, under peculiar Japanese taw.. 120 

MiDOr.additimalDontribiitionanotconsulered - 142 

UiDOT, adoptloii of, tsfndnalee depcndeney on parents 100 

Mliorcliildaf miitiaa, in good taithmeoiber of family, totally depndcnt 74 

*UimcUldofinlalnia,lii«odt^lhinKmbeTof lH<u9ebold.dep«ident..- S 

Hiaw child i< woman BohaMmg wUk employee, livirc in hoOBcboM acd euppoitcd by tallir, dependrat 23 

Minor cUM UtIu with uhI nqvocM by ntutdparents, mother divorced, hence no lurrivini dqmdent 

pareoLoonelttaJTelypTGiumedtotal&depfnaent -.- - 304 

Minor child, not msntioixdiiidhuce decree, hlher liable for support (I 

'Minor, coat of mainlBnanee to be deducted from paymente to parents ineoiiipiitbicEitcnt of dcpepdency 

of latter upon him... 178 

Miriiir, paymsnts to parent not exceeding coet of own support, tatter not dependent- . 231 

Minor, vofuntsry payment to, independent of divoicedecret.meaBnrsiif. 198 

MistreEB not in good fsitb member of eniploj-ce's household and not dependent 2S 

Nonrtsidenl alien, actual dependency not nhnim, no presumption 200 

fNonreBdentcbimantn.quatioBnrfact... 218 

Fareot not, on minor's contributions not cxereding coat of support 231 

'Parent's, extent of dependency on minor child. loit of child's nuuntcnance to be diduetEd bcm eontilbutions 178 
tPartial, shown by small infrequent remittanees in spite of denial 1^ deciascd at employment of^ny de- 
pendency 100 

fttfuientBon purchase oT hoiae, equivalent to rent eontrilntions for support 149 

"ncturebridoniartiidMNcrdingtoJapanBiecuslomthoucfa never BedDghusbwd, dependent 130 

tPnsunptions of, not apDlinbta to mmMident iiliEna 218 

RemittaneeelopwdobtuoteMilribuHoBatoauKwrt 117 

Swvicfs in household, not deducted in compntathni 144 

Statute of litnilaliona, tofled Iw aMiKcation tmder rehaWlitation act U3 

Total, ndnor addiUoml eonltJDutiona from earnings of dependents, not considered 142 

Total irtHM other contributions insipificant.... IW 

Vduntuy DontributJona for support by father after swud of custody to motber wilbcnt imviaion for sup- 
port, total depeadenay W* 

VolimtarreontributionstotDrmerwHeifterfinaldreree, not... 07 

Wife, deaertod and undivorced, totally dependent 71 

DUBETEB. SttDniiia. 
DISABIUTY. 3a aUi>PKoxiatnCi.i-n. 

AppMtionroent of, applied to injury to knee alTceted by synovitis and loose srnulunat cartilage. . 

AmofUonmen t of , lor preeiiBtini disease, must be active 

Changeinphyocalconditlon. not affecting earning (Bpaoity, not 

UaeaBe, aitended by, compensabk .-- -- 

Diaflgimmeiit, darkeuuK of faoe, tuiilOrm, no handiotp in obtaining e mployment, not ratable — 

FidlcnriBR improper n*anItrentinentaa]t«lmimBtered in good faith, compensable 

ifrimiMlerioBleroaBfDaowiuBlilhtiniiiry, uotoomDensaUe 

aBdwycboikfollowlngheadininiTtonbwmalemplnyeo.eompensalile 

Hirther, ajyearing on6 on Bltranpt to work, eommenees then 



. 38, es, 83 



New and Hirther, aivearing only on atlt 
tNew and further, anses when condition I , — .... .. , 

New and further, increased losa of vision after bar of original claim, IB .- -.--..... 

tNcwand further, not shown by increase of continuous symptoBB.. 

New and furlbcf. new trauma to knee. ■rabieraWe from prevKBu injury, not 

Newandfurtber, recurrent alricture, each attack la.- . -. ;-..:—.- 

New and further, refiacture of healed injury in part from ehimsinesa of member, IS not 

•Partial, eieere of wage over earnings not creditable as compenaation.. 

Pormanenl.awardedfor tendency to recurrent stricture... ........_- . ..... 

f^rmaoent, disfigurement, darkening face, uniform, no handicap rn obtaining employment, not eomixoKible. . 

fpermanent, independent of later earning CBpBCitf.. .-- 

'Permanent, paymentfor, independent of date of return to work,....--.... 

Permabent, raCng for. compcnaalea for likelihood of later injury from elumsuBSB 



caused by diabetes. . 



1 Writ of I 



I Court or AppeltaU Court DeciaioD. 
'eview denied; no oixniDn. 



SUBJECT INDEX. 

DISCRETION OF COMMISSION. S«« Psocmdbi tm PB.cTtc«. 
DISEASES. Stt altB Pmkobtino Conmtiob; DiBiBturr. 

Appebdiciiie not emted 1^ iibdonuniil blow — 

^qwodieitiH not umed t^ ftbdomiul atnin without direct t 
' ArMTkul«ro«B.iiMrodaftDio,fo]lairi]iglDiuryi]oinpesnted. 

CoryiarDUowiDgftxpoiun todnftj, noteompenRsUe... 

DiBKta CBUH n fmcnne in foot aftv HoklQ jnjiuy 



ilopi^ Bpmal fxpoaurfi) compeimble. _ . 
im arteTi«cEer«it foUowiDK sught uruion 



'Sevt attack brnisht on byeiertioo. 



^^^ DM HUHd by be 

MutitiB, cjiitic, not trannntic 

OateoHireoios, aggnntion of bj injury, eompenaible- . 



Pneumonia, lobu» foUowinc Dnnrrunccd ape 
Puhnoiaiy tuberculodB, duth fron. Am yt 

"Ri» Hnaooing" not efltatJiilMd. 

'Riek 1^ injury, nMroan ol, from dinw, indt 

tSurlatiB, not ari^ out of enqilojrBnt. . . . 

Scarlet (erw ooalnKitai by »miIiiiI»dc« drirtf. — , 

SemilmiBi cartilaie, alipped, preeiistiniE, diaaliilitr apfiortionei] . . 

BcJ unknon on^n. fafla due to, not compeniable _ _ *tfi 
B and injnrj chargeable with diaability, ^)i»clioncd ... 8S 
■ ditefiOTHlniiMof awkwerdpoHiionTWiuircdby worL.tompeiiMbk 20S 

^'^lihg, briltleueiB of bone from, caueini spontaneous fracture 60 

TraelHMiAlousinfefltHui from haadliog infected money 21 

Tnbertdosfl, latent, bghted up and Ircalizcdin knee by injury, whole compensable ...._ SK 

VaecinMion to prtvenl, enforted under penalty of diwhsTge. disibility not compenitible _ — 107 

DIVORCE. BeeDtnmmllcT. 

DUE PROCESS OF LAW. Sii Phoceduhk >hd Piucnci. Stitutoiit ComnincnoH. 

ECZEMA. 5h Diseases. 

ELECTION TO ACCEPT COMPENSATION PE0VI8I0NS. See Eiclubsb EKPLoyimne. 

EMPLOYEE. 

"DeflnitioD accepted when constitutioiia} unendment adopted, controls _.,. 280 

Employer takes subject to condition at time of employment _.. .._ ..._ 2^24 



'LfSifllature CM not eipMd definition., 

Ukehhood of prohuctd duabdily from ibnotmal condition, tho«gh unknown at 

id-^ii'i""" 



time of employment 



gency furoiBhing fcuardd to employers under i 

guards and makinc t^ofit control joiot bj _^. ..^ , .,. ,.-,— --. 

iiiflluit eogBged by employ e« wttb knowiedge and acquiescence of employer, mempkgr of latttf--. 



chu-fied to customer who eiercisedcom]^t«coi]tfal,jcant employment - - ------ S 

Corporation hiring and paying laborcTB for varioua concerOs. which control and reeeive benefit of M>or,payinf; 

ployers respectively ----- -..-... 

Et^ulpmeat and labor hn-niflhrd by one employer In a sccotid and aupplied and paid additioual help, direc- 
tion by first emplDyef'srcpTesenlative,ad<btional help in employ of eecoi^d employer only- -- S 

Qange owner furmBhing driier for ambulime, dpcise thsrgtd to hctpital owiung ambubnee and paid by 
patient, garace owner employer- 

J*p«wao laborer Urcd. pud anl ec 






forporalion Ibrough bis a 



Nuraecaded by iHHpibit at direction of doctof, toatlccd patient, employee of patient 

ftrtnerahip luring and peiying workmen, and chat^ngpay to individuals served, is employer 

EMPLOYER'S SECVRITY. See ImmAiKS. 

EMPLOYER'S PREMISES. Sa Aunin Out or EHrlATum. 

EMPLOYMBKT. 3ft alto lYimnmna Cmmmof:: Excuinn Eiu>unri»Hn, 

famenl, laepa under, employee of sheriff -,-- .. 

or and motion iricture actor furnishing own planes and inlote, upkeep paid by principal who c 

m emph^'ed b^ contmetor, ongagini; help and acting as foreman at daily wage, and su 

T, repair job at dail^ wage, potential csntrolby patty served, ^sin-.--. 



Eiptwtman furoisliinB truckg and helperi at £itd rale per bnur. doing inddeolal packing at omet'i di- 

Guwd uppoinlcd by detective agency, paid arid conirollrd jointly hy rtency and company, jdnt employment JS 

Joint andT several, establiahed by interrelationB of principal, eontrsctor and employee-......- 110 

Joint, appointment by agency and joint control and payment of wages by aEcncy and Eorporation, is 78 

■Supreme Court or Aopeltile Court Decinon. 
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n, ball of uluy nfuwled to eipna 

..._ -.. 1 

■JiJaniBBr otti^mibait eMdil«__ 2 

l^lii^ uxf idbIsuIi turmBbed tv piiaeical. tnyilDyM 2 



d, emiteyHa .. 



ipluned purpofle. . . 



Dfcl>t«t,..(»u«of(»U__. 

inngout of empbymeot-.- 
Ltor unuplajnea but aplaii 
Hjcceuful outdome of treat 

jitilnf Wf'ciu-V-"- - '."""'.'. 

Dli»plMl83 

mploymeiit 



of hot«l porchu id compliuifM witii «ty cndiui 
cbllcdin tfmporajily, casual 



*R<ptirofk)aHi 
*Ripuco(hHleti- 

DjiryBu haoiing milk foe self and olbere, not in 

EleBti« by isnmnCF applied tc liability uDikr Chapter 183 

ludapndeat nwtracloi elnUng wtlla aod iDBlalliiic pumpa on hima, vu-k mecliankal and n 



RoidBPOfl irowidB, preparatioa of eit«j 
EXTRATERRITORIAL. S^ JmusDimoi 
FAMILY. ,Sh Diramiuici. 
FARM LABOR. S« Eicltobd Euploikb 
nNDINOa AND AWARD. 



■ntimat* Iwt. andiDg oF, 
OANORENB. 5hDisubef 
GOING TO AND FROM W( 
OUARDUN AD LITEM. ! 
Appointnieat for nonrefi] 
HEART DISF.ASE. Bn Da 
HERNU. 



HORSEPLAY. . 
HORTICULTUB 

HUSBAND ANL 

IDENTITY OF EMPLOYER. 1 
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SUBJBCT INDEX. 



INDEPENDENT CONTHACTOH. Sa alw Enreomuir. 

CoDtnd.richtof.incoiuiBtentwiUi 

'DiBclurct. rigbl (0, imnHtauJ lo 



lEmrsDU, bdt flDnnd by polky OD nfuMl lo eoDtributfl to HfinuiuD 

LalxKB brini uBitonto, pud on piwe work tarii, t«^ ■Dd nutcnilt funutbed by principt], di 
■■■Otd«"«iP««gg«lioii''diirmnt»ted - 



Pu taen miDinc it priH pn* lipuf foot, eotitrolkd only to vdwce ienuB of 

'Pthymenttiniuiiitf of, botdetfnuinitive- --.-_-- __.- 

•Ttiwaim «igi(cd in buBDog of well baring, pamignc nnd from well m per diem bHia, funuthiiig om eq 



enoni nnderinf qiecified serrice For Jump sum with (WDbrol ruwred ud equipment nbd iMtoiila furi 

iifaed, noproltmioiiofindopeiidsntnuW, in>(il_._ _._ 

.Inpfejiekbeldlobe 

Truok owua- biidlii« milk. emj^yEe . . 



WoodcDtter do laeee work buai, ptying iDcidentil apeosei ud nibject to codUoI as to nita of wood and 

t(M«tobei™t,ii _ _ _ 128 

Woodentlm nnikt writteii i«KeniFDt an i«ce work buit, looli mjpiJM uut >lMip«ied and tie« deiisiut«l 

INDDB™yfL%ClDEh"roMMllsiO[f'sJcSmi»rowP™moi'COT^^ 

INJURY. 

Awkwud poBtdon requiRd by wDtk, ttnuna from, ooinpeiUMble-___ . SOS 

Coryii, not '. ' _ 7S 

Detachment of retina foUowiDEh«Ty]iFtinE,compenBbte._ ___ ___ 122 

En nmtc to obtain medicul treatment, not oompeneablE 203,289 

Hsnia. ^Hiouiu. 

Undine np uad looaHtiiw latent diwa«e, ia M 

New, raimutiinD(beB]edl>onelromelumfincaiorpennan«ntdiBttBlity,ii__^._ ._ fiO 

Pltariiy ftOBi draft, not > M 

Refraaton of fibnni union by iCGondueidentehuged to latter_- _-__._.,_,..-_-_ --_-.___._- 101 

"BMetiotM!iiDC"iwteatabGriied _ 10* 

B«ondibain<MbaekwEak«iRibyformet injury, new injury... „,_- ___,_.________._-.___. llfi 

ToetfceilrsctioD to eliminal* infection ptolooguig disability, not _ 218 

INSDRANCE. 

■■ ■onof poKoymdenceofBwviceofnolice M 



ConditioDal offer Ifl renew not pomplLed with, not effective 

ElntioD 1^, api^Md to li^aEty under Chapter 183 ____—__--__-_ E 

Bleeliaii t^. not appliable to maritime emidoynient_ _ 

En^loyH of insured ciirpmtiDn.pafDrBiiii|tsv)oe lor pneUeal Kle owner. pereoDaJly, not oot«red. (An- 

nnUed; see p. M, BbB. llB2.rr_ 

'Emidoyeee only jKitootMl by. 2 

'Estiqqielofcarnit.DinB solely from ooTtnce beyond linbiSt]' of unired 2 

tEieeiitiTe officer also wvkuic as machinist at refular satary, injury in latter work, covered by policy although 

Independent ooidraetOTrtfBBnt to eontnbiile to premium as per icrecment.Mtcovoed _ 

Insurer of euhidedeBvliiya liable nnderrebabililatian act i 

Jdntempbyee,ea(TisieeeiTinKpranuum>aapayof, liiUeforeompenntionto' 

Maritime emidoynient, [(oeuriiie luninnce ml an election 

Notice ef eancdiation m policy, evidence 4rf asviee by mail and roeipt ___,__-- --- 

Polif^ Bssiniment of intliout notice to or aeaent of carrier and no proTieioD in policy for asognment. in- 

FoEcf eoToing >elf-enipli>yFT, but no i^ary mentiwied in payrdj audit and no premium paid, cavcrs_-_ 3 

Mralo onge d pnxtUcal sde owner of e«paration, housing [siiate auto used in busiDees oif latter, 

work DD not covered by policy issued to corpontion IRevctkiI: seep. 8ft, Bull. 1922) 

INTERSTATE COMMERCE. 8h JtnumicnDH. 
JOINT EMPLOYMENT. 5te EiepLannxT. 

JURISDICTION. 5« oln ElscIroH or Rnnoi; Paocinini add Pnimcr: Powms or CaniBslOH; Ex- 
CLUnnn EMPLoiMUrn. 

'Amount ordered pNd and not total iodemoity for disability, determines jurisdiction of federal court ! 

*AriBDf out of enmloyment, injury must be, to come within -__.._ 

Atmonl Umb onhnd after commutitioo and payment for pemunent diubility i 



*Sn(raBa « Appelbte Court Deeisior 
tWnt of TDvjgw oeiiied; no opinion. 
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SDBJECT INDEX. 



Bmfifl^recoYerv'iii' state ol injury 

Rajdent smiAiyed in stale. sBBuiwd 

Conetmctioq work. diBlJoetioD - -- - 

'FindiEis on^ ool hk ftdjudkaCion in rem and biodinji only on the puiks to 
tHvidliiig timberg Tor CTWKlJDR (o be l&t«r used in interstate bridge, act. 

Intnatate baggage. kaEdliug on inltretate trsin, is 

Puilmio porter on iotaitaUlr»in, not in 

RepKr of fenee Jong inleraUle rigbt of wny, is _ _ __ 

Repiire, light running, tointerrtate enfoiw without withdnwal fromseivk 

^Storing material for future repair of irjterBEalebrid^. not 

UnJo&dinginterBtateBhipibeiitBfter arrival At dctTi nation, not _. 



LIMITATIONS. Sh Stitktb of Liuitattchs. 
LITKCH. a« Abibwo OvT w, nc, 
MARITIME SERVICE. ^tJimnnimoH. 
MARRIAGE, JH DmmreHci. 
MASTITIS. 8a THutnaia. 
MEDICAL AND 8UR01CAL TREATMENT. , 

^'Awav from borne" detined For allowance of added li^ 



Iiiu'yen route in empioyer'scouveyBnee.taobUiD for irHhiatiial injury, not eonpennble 189 

liiia-yi!Orouteloobl«n [or industrial injury, not compemible 283 

L'dge phvaician.a^rviefBfurmBhid under contrart, employer liable W3 

Nil Bing at home by fimployee'e wife. hqepjlalUeattnent notreqniied.not — ---,-.,_, -_- 241 

Oppoi (unity to forniab, wril ten demand sixteen daye previcus to prccuring l^ employee, mffinelit Ihovgh 



prevHHiflly refused . 

Iwemploya-. 
iveB Latter of liability . 
kliligation of employer. 



Payment for, procured by emplr^rce, BlatHte (^limitationa dates E 

nvpriety of. (ataUiibed Dy neonful ouMome >IUr yeare of luie „ 

tRsaaonaUeDCH of charge il empkytf '■ phyoiian, mtbin jurisdiction of Commii 



on en^iio]^. - 



m prolonfing diialnEty, repbeement not required -- 214 

, ,.., though [hange of hoBpilala impOMiMe and d doetOTB inadvisable- 30 

Tender by en^ilaya' meenwy la unreasonable relnni of- SOT 

Tender of. oflerwitboutinnstence. not 2M 

Unreasonable refusal of . fuhne to folkiv directions of own physician, nt. 207 

IfnreuonablereluBaloF, forfeiture for must be on tender of employer - -,- -.. 207 

Unroaonable refuaal of , lesort to treatment before submitting to ami»tatton. not..-..- fiV 

MEMBER OF FAMILY. Sh DipnaiiKci. 

MINOR. 5«aIiaAvEiuaEBiiunNin^ DsHMMticT. 

Appointment ofguardian for nonrendentwitbout notice. viHd 2M 

Appointment of guardian not eseential to bar, when deatb more than one year after injury and no ooBipenaa- 

tionnid - 20* 

MISCONDUCT. Sh Sirioub amb WtLroi, Mtscomccr; Midicai. Aim Buhoical Tmatmht. 

NEW AND FURTHER DISABILITY. 5« DrgAniun; Statute or Liuitatiohb. 

NONRESIDENT. ShAuin. 

NONSUIT. S«Pboc«biib«ai™Pba™c». 

NOTICE. S»alMPwKXDimiAHDPiiAinci:IiiB1JEuNci, 

Of injury DOl (iveB until after cure, emptoyer prejodiofd 41 

•ThWpir^lwtiiBi.ahiimoe of, no bar to recovery IM 

OFFICES. 8Mlin<JBUR!i;8auoinAHiiWii,rm,MiBCOHDiT<T. 

PARENT AND CBUiD. SssDerhdiikt; Mihosb. 

PARTNERSHIF. <SHib9EHPu>T«;EiinAiEn. 

Dissolution afreement not binding on injured employee ,.^..-.^... 6B 

'Membenhipin partnership, inconsistent wilbemphiymenl by ftin - 280 

tPsrUier not an employee---- _-...,...., ID 

Belease at one partner, not dischai^ of otber, over whom no JDriaificIioiL then c^ 
Self employer, insured, injury compenralde .,.,..-.- 



ar Appellate Court Deeisioi 
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.SUBJECT INDEX. 



PERMAHEKT DISABILITY. 

PERSONAL ACTS. SaJaiaiw 
PLEI'RISY. ' - 



POLITICAL CODE. Sti SrinmiKi Consntu? 
rOWERS OF COMMISSION. 



'Subpacnm «l addidoD] 
^EXBTTNG I 



PREEXratiNG CONDITION. 

A|j|iortioDiiiBitof(DiiipriinitionforiK[i(rn»tkncfmi«ijr»tcn:g, »ppliid £0 

ApfwlHBiHalofilinbilitybcuiiieoE. mutt luTt been ictive Sfi.Cfi, 83 

._..j — ■ — : — ilemHni pHicd of dinWljiy. eompenriud (IwntMrs) 80 

nnni Irani. comHDUtfd SS 

IBK of (firamit/ froin KwoeBt tolkmiig Blinbl Jmudcn 14 

nnnnng CI ti., noNagiiV oinbUity. wbolf comwrMWe — 1,9 

"Chvf»t*iJDiiit aniBidrnGtiijefrDm roriaai bodily ii»\«[iLeD£ 60 

EmplDwaacMpMdnibiettM^ 89 

Hemiikffteuiedbjr, notbot _ _ 108 

H(rDlk.m|iportk>iiMatfor>ttnnli<nof. byawsrditiiudicsltrtiitmeDtoidy - TO 

Hydwude, «iir»v»tii)ini(, wGikdojiifwdRuywork, iut«im|wiinble- _ _ M 

tjnititiflnof nafenbcddcdFonigiibcdy bydoftcoBipenHble - - ft 

Murtbei«iYe»o»<ilhoriie«npmlioiiiMiiti>I*iiiliiBb'bteau5ecl 36, 6S, S3 

'Uyoaniilu, fEamnry ilUf dnlh infficKit loiuttTyiDlereiicetliililauKdlill TM 

Myam«>■l|■lintiBi^dF4*ebIMIltDf rttusfODomMHaTy lifiiog, entire dinbiKty eompennble i21 

Nqifaitiieaatribulbi|tode>thfr«DinlHlfdkKeiiiiiil,dHtli«HiiiwiiciUe 87 

Pr«diwlii»»talwMMiB^CTiiriiigdMth.notc<ii»pwe«ble — 172 

hooiatitiB Bt si. pmloiuiBgdiiftbility. whole conuiuable-. _ . 80 

SbxitdMiidiuBimrtilue, iHHbllitTippartUiKd 8S 

%iiantii.diBUIih>BppiirtiaiiFd 89 

Tidieroilkiaa. dMoMe HhMBwy ctsl., prolonEiiiKdisalxlity, whole comiieiirtUe _ 8B 

TdberculoEii ct a]., prolongiiiediHiibility, whole comtmmbk-- - - - -...- -- SO 

PRESUMPTION. S«<J»ETiDri<™;DmHDFBn, 

tI>epCiid«My. not spplicKble lo nooreaideol slien _ 218 

Tlu(aDei[iuDed death in course of employment uoie out of it 12 

PROCEDUHE AND PRACTICE, fi« tUe Evinmct; RiuiMNO; St*ii-™ or LuuTA™m; Statitohi 
CoBnsrcfioH; Coumibuom'b RuLttof Piiocibl-m. 

*AffiihviUornewevidennubuBofiiH(ioDbyrnprnden(ioiemind.sbteDceal,Doi fatal U 

Amendment of GndioflA and award after hoalwheodiBBbiiity decreased.. 87 

Application, filing, receipt by CommBsion.iB MO 

Application, letter containiu all eemitiat fneti niid arkitii for ttlief, eulficien 
=_. ,.=__.!■__ n» .J, __j ,^j^ ,0 Section 173, Ccdu of CiviJ '^-— '— 



Bar of Section 20(d) not suEjcct to Section 173, Ccdu of CiviJPraeedu™ -_ ... 

•ConHimatieeproper. 00 ab»eiice of notice to employer of Ibird parly nelinn by rmplDyee ISO 

•Directed verJicI for want of notine to enidoyer of Ihi'd party action, deaied ISO 

MotatoriaraaeHiiita|>|ilicablelo8eetionlI(f).Attofftl7 - Of 

•NoHiiit I« want of notiee le aiHiloyer of Ifaitd pirtT action by emidoycc. denied ItO 

'NolitotoenpliverofactiaBVBinit third parly, want of, not bar to reeonry ISO 

Nunc pro tunc filingofletleraaapplieallra -.-. - - MO 

'Nunc pro tunc filing of petition lor reheaiing OB nhoaiagoleicniableiitclect 2W, iSt 

Partnerahip.eettlemFnt with one ereditfd on award BKunBt other but not a bar to recovery-- 88 

^rmanent diBabihty award not amendable upon new Evidence tbowing coodilion teuponiry prnented 

after twenty d»y« _ - 201 

"Production of witneBeei, burden of, upon patty — 275 

"Plnhibilion, inggHted lo prevent entiy of order beyond iutiedictioil 248,284 

Hehearinc. order (ranting, on petition u to one iBauE.ieopena entire case IS7.2SB 

Rehearing. tiiH for, notlimitoliunEdiction where permBBeBlditabilllydecreaied 87 

RaleaBe, approval of, Taeated only anrehearim-.---.- _--._-. .---... 125 

R«iie(linderSeetioii47S,Codeol<»vilProcedure,limiledby termsof Rcetlon 18 <S) of eompenEatiun ut IS7 

"RemBBdinEcaBBe, nulionfor by reepcndenl to K ateonpanied by aff davitJ of projuEcd DcwcvideiKC 49 

•Review. qiflH-Eranting rehearing not Hibjecllo.- - 24(.284 

Service by mail. evideoteof S2 

•WjlnaxBtoraparty. Commisfionnel tefiuitEd te produee - 27S 

PROOF. &EEvniiHci;BiiiiDF)iorPii<ior. 
PROXIMATE CAUSE, 

Injury muBt b[! predomiDate factor - - 172 

•CiuBhinginiury to eheit of employee aflBlcIrd with advanred heart diBeacc, due to former 184 

Dimae predominate cauae, not eompenaable 172 

EipployBKntiB, when imnplaised and apparently occurrini ID the couiK of 12 

Prishtoii alight provocation, from tonHtilutional dcfrct>,Dot 24 

tPlll»BaryMbti«ukiiiB.deathliom, Ihieeyeari after injury, not due to diBcue 20 

Septicemia from knee infectioo sod nephr jtie. compensable 87 

TuberoalodBtollowingleiifracture, imtcauwdthHeby - 162 

AhiCeeaw not dui to alight injurifs 275 

Aairavalion of preeiistiog hernia, tompenaationsppoitioned 174 

AnKDdicitis not cauaed by abdominal mow - 112 

Appendicilia not caused by abdominaJ atrain vithnul direct viiJebcc 102 

Arteriosclerona ia. from cugnne following aBght abrasion 14 

DetBCtneiitofrctinalonoinnglieaTyllftUig, preeilsting myopBi.oompenaable -. Ji2 

Disnse and iniury eoBibiiied, apportioned — - 85 

Diseaas mst be active and proErewive to be Chargeable - eS. 83 

Disease produring fracture OB niffmal bodily moirement. not campeuBable - AO 

Diseaee prolonging diaaWiily from Iniury, whole HiropenEable 89 

•dapreme or Apnelkle Court Drcieioi 
rWnt of review denied; no opinion. 
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310 BUBJBCr INDKZ. 

PROXWATE €AUSE-CMiliiniHL 

tDut iiriUtiiif t»t in wlueb lomin body, long tmbrided. wbcti £mbi6t! 



KAILROAD. 3(f JuRBDimoi 
REEABILITATIOH FUND. 

PiyiKiiM into, m>t subjeel 



RES ADJITDICATA. SaFi 



"RICBraSONING." 8«D»uau: 

SiBK. SRConuorEHPL(nHiirr;AsiBiHQ 
RUM, SAFETY. S« ^iio™ .mi Wn»ra I 
SAmr ORDER. 5« SuioDB Am WiLTiiL 
SARCOUA. fiuDisuBu. 
aCARUrr FCVER. SkDibusu. 
SCX)PEOFEUFIOYMENT. SttCoutaim 
SECVRiry OF EMPLOVER. S« iHsmuirc 
SERIOUS AND WILFUL MISCONDUCT (A 
Safety order, aetiice nt kiDwIedge of, nen 



— - - — „ — ^- (of empJovH. -----, 

HolmpplicsblB loJbbility under CliapterlW.Sliitok) of IMS 

Open BuDe in theater, use of, io Tioladon of city ordiuDce uid eiB[doyw'B order, ifl- - , 
Soiokini. liDtatioo of known lufety ruleB by eni)di>y» wearing (dl a>limt«l dotluBf. ia 

Violation, deliberate, of eipreBS safety orda, ia . -, 

Violation of order not primarily safely, not 



AbandoDioent of uaeuporL order to guard machinery, failure to duinantlfl,ia not... 

Detachtoeiit of speed regulator by managiDg officer, is--.- - 

Eiecutive and manigine officers, knovtedie of aequired In employ of defodaiit'i 



ae debris of worL opt 

' ■ ' er officialj . . , - „ 

„. ,. ^..Q „~v, ^Jeeutive o£S«rB preriouBly acquired 

Maugiiig rqii^tatiTe of putoerdup, MM ot Ht ohar^eaUe to 



Knowledse of foreman or bULer <^iala of im^^oper j^ag oi matc^ala, eai 



.. — „ 1 Of bUbcro, p..,- , „ , 

owledge of manapng and tieeuUve officeta preriouely acquired. cbarEeabh to cmptoyv— 

iH^iig r^iTBWlitatiTe of partnerdui .-->—■-• — — ti-.- 

liiaHn to install in new futory Baft 

of fDremn, not wilful and not imi 

Partnerahip, muat be act of nrtner. nr 



m futory Baftiy darin reijidred by Iraow 
■-'--' -ot impiiW to eorporaUnn— 



Partnefahip, muat be act of nrtner. not wwpiwg repreaentativt 
Safety vdcn, knowledge of by (^era t^tKnodraeniploy by aua 
SUtule of limitationa not tolled oo clum for, by payment of nc 
*"— --'-^ -'businesB, knowled — ' """ - - r-- , . .x 

Abihko Out or 1 
. 5»Ru,uaB, 

' Appellate Court 
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SUBJECT INDEX. 



STATDTE OF UMITATIONB. ' Pi 

AlMSll^Dri>t*^te(loHIHtniDUUIlfll--- --. --- - -.----.. 

AniNalilt b> «liim of enuAiyei MuoM inaniEe iKiia- 1 

An^tioaiuHkirdMbiliUtiaiMttolk 1 

FnnUiiiic of trtttment by trnpfc^w *f Is nnctioD otelum b; inmnDn nirio'. tolb itatnU u (olitUr I 
iDcnued compenMlion for wilful miiUDdiict of cmployw, riihl Ut, oot tolkd by ptyneat of jtcraal flob- 

puwtton I 

tlnGnaji in lymptoaii aol ft new ftad furtlwr dHUaUty -----. -,.,. _ 1 

*U1m1 in idsonlty fcT wrODCfnl dnth. lindUtioD ODe ytar L 

Medical Ircatawiit. continiud obivntloii by ■nydciyer'e pbyoeiui, eontiDiiiiif ifUr dinodon hjr tmrhfii 



fnraiiUiigijta'lUiilbaind.nThH.. 

-. ___ _. , J ^ ■_.. . ^ Iwtli* diaibilily 



paymnt id anpoiwttM ud am ligbl to fjamt for ar 
ni wittte m miki of iajiDT, tlioiick IH Mbir PKnDenl tOMle. 
inuM for, innHtd ta aaenyet, eonatitulM fnnnahina wid tc 

Mity tritM whn cindhioi bHXHHi iHReiible 

IVtbirdiabilily, cndinlliHRWof ddectinnMniis 



Utdkil tnMunI, |>«iBi« f or, inmnd t^ «■>! 
4Ncw tod ttaOa AwMty iriM whn cindH»i 

Vnm 

Rannl of chim by fnniiihing c^ medinl tratomi if Kt bu 

Scrioiu ud wilfiil sdannduct of eoiployer, olEim for not tiiDHi by pa 

Btridtnra. rtniiTtiit. DMh (tlaek a new and fuitlwr duaUEty. 

SnWeet of nation at war, lolled by dunlioa of WW __ 

ToUed aa to dtpendtDU by application «i behalf of people nndcrCluiiter 183. Uwi of 1S10 

_ Vdulvy jaymenta to ebinuDl do not tail elstnte bb to othv tUme. aa don BUnc of appEcatwn by oi 
BTATUTER Ai Brininin ComnncnDH. 
BTATUTORY COH aTRPCTT ON . 

•ArtiBlBlV.eeelion2, oottiolatedbySwtionM. WwfcoBii'aCoBJpeinatioiiAel 



Umnn_8nTB ^atotw. Mikcb 30, 1»2a. 

nleXAnBtmV-'.l 



'Cbapta- 111, Section 7,apUBd 



•Art. XX, a«tuIQ 2l,inteTiiteltd_.. 



ot Tilidating previone leEUiative wla. - 



smployB, appltcable to..^ 

^ under rehabililali on aM 282 

■TnisconduetDfemployM- ill 

itapiiiicableto.-- 290 



tapfOied 17t.230L 

-...-...- «*,110 

uiating heruii ^ award of mediesl treaunent only 70 

■aeaaeUgbtednpbyinjniy 30, K3 



noDparbriiialing cmidoyee, nc 



I, hnowHEeofufetyDtdeTi, en^oyetriujgcablewi 



o. deqiite payment of DOrmal oom^onnlwn. 
notice or knowledp of aame not wilful H-~ 

tnge for ride not emploinDent 



vApwilkteCi 
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312 SUBJECT INDES. 

STATUTpEY CONSTRtCTION-Conlinued. 



SeelienS (a). anuL nteidtl nu 

"Sections (d), oovntDl bunDotdiituiguiibed.. ___. £4 

SecIwnB (a). hiriii(,C0Dlnut<if aotiudebrviJunUn'MiviDeiiidgiviunttip 34 

fiHtHHill (a), pRp*r»tton of eitfloilTe nridnice grouDdB not hortBDlCunriftbcir ..__.__. ISA 

BmUddB (a). ilurilF, eDDptartir of ksqwr DUkr kHKlmuiit - 226 

n--- — a i^\ , .^-: — of milk Bot &rm Wkt - ---_ _--_.^.-___^_-.^_ 158 

I mmauiiliiii lo todliinfinen Mt (flllda 17S 

— «r«iSd - - 73.126 

«ilcll»d 133 



'SectHn S (i), [nrtiin not u es^oyee 2S0 

SeolionS (i).»ie<iiJejiiikiiideiiciidenl«)nli»ol«._._ "i 

tBeetion ft ttj. WQckinfl mBmber of pBrtnerihip, Bmplojvfl, ui 

<._.. „ . jj) compIiMiw mth at' ~^i""^ ~..-.— — . 
ri.eTideBMoln- ' 

^c) interpreted __ ___ _ _ 

*Seet4onB (e), t«Dt« boMes not "buanew property" __.._ .^_-__ _._ 1 

Seetwu 9 (a). diKhviv of emphyw'e Kability oj fiimiBliipg of trcAtJoent nquHtf d b; emploj'n. tbouEb 

ii« and service for wife's nurnnv allowed 



Section 9 (<■>. nfiis^ of trektment by minor nllevee Hnployer of liiUlily . . 
"""" "" " 'i), tender of ni^ie»l treatment 



tSactam t (M ! {11,., 

SeeBonB (t) (7l.fMi»ldwfl|BinnientnoiionipenB«ien 

SscbonS (e), compulation not affected by houseliold eervicee 

o— .„<.).! .'—.J J contnbutiou (ram nol eioecdmi coal of mppott— . 



SecnoB S (c), total dependenc] 



^ total depende 

Section 8 (e) (2) appKed... 

■Sgotion9(c)(2),coitofnii 

,dcp«ndeiiiiy_... 



SeclioBtl (e) (2). parBWn(alowBHpiirehmi^liOBMJii1fauofrut,eo<itri1»tiaMlDaun^ 

SMtionO (c) 12). remittancei to pay debt not eoBlnbiitiona to npiHrt- 

Section t (c) (i). tcMne from ramittaiicee. foe trip to jgiD employee, incliidad — -. 

Seolka n, Bi^icaUe to diirn i€ emphjw MMut ininnnce carrier [« medical tn^nient fui 
Section II arolicd to tUm ander Section S $) indepeddent of paymeDl of nomwl Dompeneati 



Seitioo II, altbilt not tolkd ae to other elumaoti by volunlai? parnaiita to on 

Section II, >lat«letall«lu to ulieD enemy by duratinD at WIT 

SeotinllW.Hfilieation by People toUiitatuteaa to depeadcnla 

Section II (1) (2) Tteruniiile to death benrfU — -.- 

SectiOB 11 IcKpadualdecreaae of niionii new and further diaability... _. 

tSecticn II ((), inortmaB in uffiptmne not a new aod furlhei distqlHy 

Section 11 |c). new and further diaability, time of ariant 

Section 11 (c), payment for mcdieai einniK procurHl by employee fiice period of 
SectiOB II (c), period of. not eitended by n ------ ■ 



..„ Erl^lniitnientfurniehed by employer... 

SecliOD tl te] toiredby treatment furniahed after direction by employer to phyaician to ca 

lonie^deotnunor. without notice,_Tmd - 



mil 10). paymejitB without aoreooKbt. appiioation nithin diacretion tA 
in 12. wagea of nationa] Euard Bied iyy Polttical Code. Seolim 20W... 
n 12 (a), ninimum wage applied to election elark _ 

— _jnU(aH2) applied 

8eolkoI!(a)(2)ati|ifiedtowBgeiDere*aeddunngi«viouayear 



w II (aUS) applied... 
aiI!WS)appfiedto.^. 
BiaiaiWapidedtOMMOii 
in 12 let, wage of mnor at m 



a M W (2). adniled child not denradent on natnral parent. . . 

mil (a) (2)anwed to minor child not mendoned in divorce de^,» 

w It (a) (I) affiled to nanor ehild, pnrenti divoned, living with and lupported 

in 14(a) (2) appliad to minor for whoae aupport father Uable under Kamaa law _ _ 

ID 14(a) (2), preaumptjon of dcPeadcDeynpon parent no bar to dependency upon actual nipporter. 

m 14 (t). oontiibatianB meanire of dependency of mnor »□ awarded in divorce to mother wilbont 

rovieioa for Bupport _ 

m 14 ») limiUng Section » ft) (21 - 

nil4(t).imuTtotaIlydepeiideDlupoQralher,iolijntary(roDtribution>toBupportafterawardolcuetody 

in 14 (i). trifling eonlributione iinored - - - 

- " W applied to child of mialfeH -.- 



Section 14 (c) applied to 

"Supreme or AppeDalc Court Decieio 
tWnt of review denied; no opinion. 



(ibvGoot^lc 



SUBJECT INDEX. 



embftr of faiiuly, Applied 2*ft 

HDb&r of houHidd defined -^-- 33 



. «H W wtirflo««™<lwi((iiidfiiiWq?fciiirifV 2W 

8BtwaU(()>nilied,lollw»i!lii>ionofiwmberioFbiHiHho)d - - IH 

SMtion 1$. pniiHlice frm kck of noli« until afta Dure 4B 

SBetHMlTWJetUrnHiTedbyConuniHioii.uipplKition 2«0 

tSestun 17 0) upSed - 109 

Stetnn IS A) SajMippHaitioiifH relief tinder SectioD 473, Codcof CiiilPrOMdurf— - ^ 1S7 

*H«etlOD IS (A. biii^ of proof on eoiplorer to eiliiblisli CMinl emptoyiiieDt- 277 

8gotHHi20(4,(pplMtDil«rtsaeinp«muenldinl)ilityaftannrdfiDil 87 

=— — WWintirpntwl 801 

10{«,UlldtiltKopeor !2 

SMth»30M)BiitHih)>iltoeit«inDnundei Bectian473. Code of C^vil Frwtdnce 197 

ffleetion 80 M, fdKirinB not illomMe sflsr 24S nwks thomh within Iwentjr d«ys of amirit lOS 

" -' DDZSnotippSaUeloliibilily under Chiptir 183. LnnoFISlO 290 

m M. Holies required 1», not juriedletlonJ 1*0 

HlZ7. ■ppntvnlofmmpniraiKVMnledonlyoniehnrini. - HE 

M 27. Rtirirovil of (oupromiee of depeudeney chim no bu tn recovery of buriil eipeoK by third p«rHn 2S3 

Hi27BMIimiMbyBecii«il8II)<c!.Codeof CirilPrOMdon _.. lOS 

«!tion30(rtrrfwrodlo — '" 

.jdioitS? (t) applied- - — 

*8eeliin $7 K) impiilieible to ehim of cmpbyrDeDl of ptrtoer by partnerehip. .. 
SeetUHSgipplieir. 



. 37.243 
.-.. 290 
.. 28.08 



•SeMion GO u,. , 

BeetioDe 64 and SC applied 

Section! H and U not appKcablc 

!'•'• "na 64 and 61. rthearin* on one iiaue reopena wL. 

n 67, aofficiency of ciidence not reviewable 

■Seetion 67 Is), "lawfnlDm" of award lubjnt to review 



ittent dibbility after an 



•SMUon 67 (t) 



nited... 



:).QueBtioneof fat 
npiied. 



SentioB 6> it) n 
- - »Mi 

a (»)i 

tSevUm AS (el not andiiMUo to 

tSestiOB M fc). Pulnan porter n<n in inirn 
SeellOB 60 (e). nnbwfintt ibteralalf ihtpme 
SeclwD 70, aopliH] to maritime service, elei 
.Section 70 16) Dot applicable to nmcitime ei 

'Section 84 applied . ..._ ._ 



be uaed in interetate bridge... 









)n2W19applied - .__ H 

*^tion340, aub8«tioD3applieabk(olibetinBdmirahyforwron((uldeatli witliin the stale 70 

Section 354 applied 93 

IJcction473.applicationtoGomminianprDcecdingiHniitcdbySeeliDnl8l6JorAct - 107 

•Section 1068. eitent of review by certiorari _ 13B 

Section 1810 (c) not aTOlicable to industrial injury - - - - lOi 

Section 1B6Z (SI applied 61 

PounuL Code. 

Section 2090 applied to waEcB of national guardaman 274 

rEGPLEJACK. J^lHOEnNDinCoNnucTOB. 

Ih Abuino Out or EupLoimnr. 



Not applicaW* to liability under Chaple 

SUPEMNTENDENT.'' fe Semom'jmi V 
ai'PPORT. Set DipsmaHci. 
SURGICAL. Sn! Medical lint SnnaicAi. 1 
SYNCOPE. SuDisoMB. 
SYNOVITIS. 5« Diauus. 
SYPHILIS. ^HDiBiABae. 
TESTIMONY. 5« Evidbnce. 
TRACHOMA. Set Disiabeb. 



*SuprBme or Appellate 
tWnt of raview denied; 



Appellate Court Decisii 
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314 SUBJECT INDEX. 

TUBERCULOBIS. 9h Dwun. 
VACCINATION. Sf DasUH. 

VESSEL. Sm JouiiiiTnciH. Mwitine Shtih. 

VIOLATION OF LAW. 5« ainioin un Wium. UiscoiniucT; Mihoh, 

WAOBB. &<al»Anui»Euun)roa;C<iiin)iuTiai(. Pw* 

■Fidt nyiMDt forputid isTice, cic«u cntuity not creditable u compenutloii 1U 

WILFUL MISCONDrCT. 5« StBioro tin WiuiiT. MucamncT; Etidihce. 



WORKMEN'S COMPENSATION, I NSUKANCE AND S; 
*Ba|inlBg er ApfvOati Cout DsiBOIl. 
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CASES DECIDED, 1921, AND NOT REPORTED. 



1. a32 Aboudis. AeIoi 

OinUfity. 
USA AdiMU, Mn. Nelli« A., et it. vs. Ameneui Cu Company. 

DelRiidnnr. 
07ft3 Ad»mL RiBurd, Ti.The 0«ui Accident tnd OuBf«ri(f« C<tfpDr»tioii, Limited, ft aj. 

DiaabilHr ud medini UdxEty. 
MM AeWBbo'.Jonpb.TLWliileHoffuuet*]. 



, , ._D.J.»odT.8dli»m«l»L 

INml«lity. 
«7tl Alfarulit, Lord, CM. m Nkfc M. Lettuuch (t it. 

AtJBiH imt of eiuilDjiHiit. 
vao Almuds. Arthur p., n.CounyRuchetil. 

Ariiiiit out of eraiJoTBetit. 
(HO Alitn, QwgoE., VI. FiddtrudCuuilty Company of New York etsl 

Dintiili^. 
IBUt A1Ihi,C.I^ti. CcmHitPipeComiiurelil. 

lOlSl ABtti.iuat',-n.Un.].D.lMjBigtt. 

Dualnlitr end mediot babibty. 
BSI? Allr^WBuEL,Jr.n.AmariciuRail<nyEilina.CoB[iwiy. 

J. 11122 Alvmdo, VeOMibD. va. 8Uta CominTinUoii loainHe Fund et ■!■ 
TImbihts. 
mti Amslo, Un. Fielra. M (L n. AaaocintEd TnnUng CoBpuiy el aL 

not ABW»uDyilnI>i>dClBUiin«Work>Etia.ii.Jiib8lav«ilai. 

DinbiSty. 
HOS AmetiBui Mutuil Lability InaunDM Compuy it tl. va. C. Bsnuner. 

KmbiHty. 
tSTt Andenm^ Bol. vi. Coalinii Mohtwk Oil Comiiuy et nl. 

' ' P^ B- A., re. Uoofe ^pbuiJdine Compuiy. 



t 120 Andmnii. J. W., n. Bouthweitai BhipbiiUditi« Comjiuiy, k 
Ml, S!».,vt.S«iF«nriKro Hotel CMnwuiyiBdAeta 



DiMbility. 
■ ' 1011.0U 



. ..^.-,. -„. Confltmetioti Comptby et hL 

DiMbililT ud medici] li^lity. 
MU Anthg,A.R.,n.libbv,MeNelllALibbjel>!. 
Dis^Hlity; empl^er a miacoodiKt. 
,A. 1113 Anton, Q. W., n. Bwrd of FubUe Bcnioe Cnnuniuionai of the City of Lob Angdte, I 
DioibiHty; liiinc apeueo. 
0M4 Anile, F. E,. va. Sautbern Califonin EStoa Cmntwiy e( aL 

Prniinute ctuae of dintalily. 
lOeoS ArchbcOd. Resinild Leo, YB. C. A. Bcrtoluu. 

Medieiil liabiUlv. 
MSB AnlJuo, Ramon M.. va. fietUeliem Btiiiibuilduv CeiponliDn, Limited, 1 corporatiaiL 

DimbUity. 
DMA AnutU, Mia. Ro«,n.CilifotniaCo-<qKntiTeCtnneria etui. 

Kntality. 
10S7S Aimaliong, Cbeater D.,Ta. Edmn Flifi Sceniii MaDufacturinl Conpiuy et il. 
Dinbility, 
■ , D %a -» -I „_ "I- - "^i-nujnd Plialer Company et al. 

„, ^'Mi'lton, etc Ta. Weal SdeLumbHCoDHxny. 

DiMbibty. 
KSTS Armrtrong. Henry, va. Pimeei Eipteea Company el il. 

Disability. 
,^. U19 AroD. Fuller ca. R. B, Ogden el al. 

Diaability. 
8»2B Arta. Mrs, Ella. Ta.Odonial Hotel |HowBrdBletlien,ptopiietor). 



IMtatnUtv. 
HOO Buley, Walter, -n. Union Conglruction Company et 

Proximate oauie of disability. 
M81 BaUeh.Jaek. vikJohnLuniehetaL 



-abvG00»^lc 



CASES DECIDED AND NOT REPORTED. 






10350 Bdliiigcr.J. A., •■.City uid County DFStnFnnci 

DixNtitT. 
KK BlUinglr, Uhnd Wilter. vd. Amtrkin Ambulinn 



1.1. IMS BudcU, Reno. n. Motar Tnngi 

Ombilib'; corninn. 
L^. 1B70 B>rn4t. F. L.. n. Clirin Thortn 



. .. lyindBK.. . ._ ...., 
SIW Birnn, Fstrick, -n. Foondition Compsny Ft ■). 

DlaAiBtv. 
aaSi BuiT, Hn. Gurctt. vi. Smith Fnnk PgrUriE ComvBiiy tt ■!. 

PrbxiiiHto eauH of dinbihty. 
M31 BuooTkh, Peter, vb, Taylor and Ooerickr d at. 

Diability. 
8137 Buqu*. M.ri><leLo« Angel™ F.tlil.vB. City of Rivr™iilc.>niuiiiiHjiiltorpiif.tioi 

Ideality of employer. 
eOM B>ttheldH,L.£..<iB.T. Slice. M. D.,etil. 

Aiiainc out of employcneol. 
snt BatonsD CharleB E.. vs. Taylor and JkIuoii Compiny et al 

1.132ft B<sIb, Mn-idaC, vs. LCrandillctil. 
EanuDn. 
10311 Beaton Rial F.. va. Pratt Building Mattrikl Company, a cnrprration, rt il 

A. 127$ B«k. Alois J., ce. Aielug Macliine Company tt a!. 



8730 Beck, Lea. i minor. Ele. v8, C. faloifl. 
10001 Benedict. OBcar.ig.TopyAciinotfal. 

fl710 Berg, T, ti. Pacific Steamdiip Compauy cl al, 

Froiimatc onK o( diuUliliy. 
0020 Berger,. T. B.. ti. Harold L. ArMiM tt al. 

Anrins out of employuKut. 
lOOH Berry, BeDJamin B., v«, Eniploy«u' Liability Amirance Cmpurali 

Aruitt out of employment; prejudice. 
leOSl Ban^iMre. Mw Floyd, el al. n. Studird Oil Cooinany. 

Dependency. 
«I48 Bach, Jokn, n. CaUomia Stevedore and Ballait Company ct ■). 

DieabiUtj^ 
t6M BellitelKmEtiipbuildiniCorparation, limited, vs. JosepliBslh. 

IKeatdlity, 
I0t3 BetUebea^hipbuUdJne Corporation, limited, re. M. J. MeKeon 

DiBblEty. 
K79 BMlikh«i>Bhi|ibuildii>E Corporation, Limited, n. V. I. hfeVieker 

Disability. 
east BetUehem BhipbuiMinB Corporation, limited, r». W. S, Pomroy. 

CoBuwDBation awarded. 
aim BeUjIebam Uiipbuildine Cwporation. Limited, ve. J. B. Simmona. 

RIZS Bi|elDw,n\'R., VI. Nolan and Janet clal. 

lOeOO Black, John E.. vb. Royal Indemnity Ingurance Company. 

Arisimtoutofem^oymcnl. 
eeiS Blannins. Thomai L.. tb. lllinoie Paeilii: Clan Company el al 

Diabiltly. 
8871 Blow, Dan. vi. Swame Lumber Company. 

Diiability and medical liability. 
eSM BoUier, r.lBie. vs. Genenl Ekclrie Compiny, etc. 

0830 Bon, C. Dal. vs. K. E. ptk^r^Company et al. 

easa Bonham, W. H.,'vb.F. W. Kirwletal. 

t639 Bonmci. Vincent, vt. T'libbe Cordace Company and Aetna Lift' lir 

DiBibility: earningB. 
1002S Botb.Jaci^MicbeLvB.W.A.MyerBetal. 
Eacninge, 
j.A. 1484 Bowen, Jr., Cbceter, a minor, etc. vs. Brunawlg Drug Company ,\ 
SarningB; medical. 
10t06 Bowen. Wlliam, ve. Union Lumber Company. 



1.1352 Bw^H.W., VI. AubeimProduclB Company 
83TI BrMl:elt.FnDkS.,TB.SanpiegoandAriioni 



' Braceo, Louie, et nl, vs. Cres 



ITev. EUot E.. et al. vi. Thomai V. Hirwell. 

uaHlity. _^ 

IJiqineOwGoOl^lc 



CASES DECIDED -AKD HOT ll^OttTSO. 





Bri«,E.J..ni.Soulkit»t«r..Shi 




PniiDute ciuH of dinbilitv. 


lOMS 


BrinknBi,f,,L.L.,v^FV,nkO™ 




Di»bility. 




Broggi. Un. Dor». vil Prince Cm 


9018 


A^ni out of tmployiHnt. 
Bronki, N. T., ve. Stiver! and Br 




BrSl^Tl.,,!. Shell Conipapy 






Br™"". A,*; vsTel^rTFLre-o. 


10182 



Dinbility; urniiuB. 
Iiown. J. DuS. vs. CaiDmerciiJ Bank oF Buita Birbsn <l 



Diaabilily. 
Blown, SUnlty F.. etc. v>. Eliol £. BrwUiy H iJ. 

AriiiDv out of eTDployment, 
BroworWiUwd P., v>. WeBliDghoaae Pacific Coul Company H 

id?pcDdeiit Lumber Coapany tt al. 

10207 Bneiik'a^n. 'June!, v!. Paeijc Wocd and CnaL Compuy el al. 

Dieabilitr. 
9teS Buclmea. John P., is. (ireal Weslsrn Fnwer Company. 

1. 10S7 BuchnoB Aleuuider, vh. Frank Lminsberry. 



t Burt. WlUiam P., V8. Barrett anIHilpetal. 

Diiabiliiy. 
< Burke, JewiA H..V1I. Duncannn and HaTrelsinrtal. 

iiliiH, Lcuie, tb. Great WHt«n Stneltir«and RcSniuK fwnpHy rt aL 



..>. IIOS Bunowa, a A., va. Joaepb F. Le-ii, Si. 

Dieability. 
■Ji. 1426 Buah, Harry WiUiam, cit. vt. Ralphi Gneery tt al 
Dinbiliiy. 
MM2 Buiiiin.Cliarle^vg.NortbenR«lwoodLuiiDber Companydal. 

£o|A>ya'a nHsciiDduei. 
HH3 BuHa«,K«e.rB. NorthernRedvoodLumbecCoaqianyetal. 
DiE^ty, 
ui. IIM Butttn. Mn. L. A^ vi. Loa Angelu Shipbuildiiig and Drydoek Coupany. 

lOMS Cain, J..J.. vs. PaisifioCoaitShipbuikiuK Company. 



SIM California Packing Corporatioo va. Joe Goularta. 
IKnUlity. 
A. ISlg Cali^ Tlitda, etc, vs. Santa Paula Steam Lwindry et 



Disaliility. 
Canadr, U. H., ti. Genenl Acccaaoriee CnrporatioiL 
EHHUKty and medical liability. 
lOm Card. Widter R.. vi. Norlhwcetern Pacik Railny Company. 

tOtO Cardau>,ni>nk.etaL vs. Pvifieiju and Electric Company. 

Depeadcncy. 
88W Carliale.Cbark«J,,>m.Hanlon DrydockandSbipbuildiniCompany. 
Diiabiliiy^ 
.A. IJH Camahan. D. W.. et al. vs. Wcat«n States Oai and Ebetric CorporaUDn. a corpor 

Dependency, 
..a. ISlIt Carpsnto'. Mn. Helen, et al. vi. Mcrehanti NatkiDal Bank of Lot Angeiet et al, 
Dependeucy, 
8W4 Carrea, D.. VI. City Coal Company etal. 

IKaaliiiity. 
10038 Carroll. Thomae, vi. Utah ConBtcuction Company. 

Diaabilily. 
W71 Carton Edward M., vs. Flymoutb Cmeolidated OeU Mine, limited. 

9S93 Carter, F^i.va.BctliiebemShipbiiikUDiCoriKiraboii, Limited. 

Pruiimale cause of dinbility. 
8»3S Carter,Uri.Maud,etal.v!.BlaekOakMliHeetaL 

Froiimat* cauM of d»tb. 
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318 OABXS DBOIDBD AND HOT REPORTED. 

lOMft Cirt«.R.M.,T>.Kortliw«l«DPKi£iiRailrcsdCsin»ay. 

DbiJjililr. 
88U Cuu,K..etal.n.Emplorw9'LutatiU'AnmiueC(Tp(nbcin. 
DvpendeDcy. 
Cutwe, fi., la. De Luie Dyeini ind CkwuDt Workg et iL 

DiiabiUy. 
CaaWD. Fuippo, rs. BoutJMni Puabe Conupftny. 

Chitir, W^H., -n. Adss1> Iron Worki et *!. 

Ariang out of emplc^nwDt. 
CmniBudi, Junu, va. MM>>ville-VDl« D>uy CoDpur ei ■!. 

OhihDn,I^TLNiirUiiRat(niBa]wMdCoiiipuiyMil. 

CtuBbcrluii, C. H., va. D, Fried «t il. 

IXntalitr. 
(%HMt, J^, <n. Reed PieUe Worka et il. 

r CIsTU. Jamea J„ va. L. Bieaa. 
Uaability uid mediCAl liability. 
WM Cfariatiapael,BuTyP.,ya, O.V.G(nabek. 
Diaaldlibv; «nDUiynHiit. 
Clua^Sol, Ta. BetUelHm SUpbuildiiig CDrpmliiin. LimiMd. 

CbnK, George W.. Ta. Williuu Tuiub Company. 

DapeDoeHV' 
Clark. ESe, va. Rivtraide Causing CoiBIiaiiy et al. 
Dinbility. 
«IH Clark. H., Ta. Union Liimb« CnmpaDy. 

Disability, 
S»U Clark. LH.Ta.Wm.M.Myer'1 Welding Worka el il. 

Dieabilily. 
9T49 Clark. y.B., va. W«tErn Hotel Comiuy M al. 

10308 ClauB. Wi!^ E.. Ta. W. E. Jackson el al. 

Arising out of employment. 
S72i C]einenKn,N.H.,vi.f>.C.FrederiotiODetal. 
Sutul«oflimitationa;dital»litr. 
I. 16iG Climo, Mra. Jeannetle. et al. Ta. Aneti ReaKcng Midm CarpoialiDD, a corpon 



9370 Coleman, A. B., I 

tUI ColGne A. M.,Ta 

EmpUTee's miseomluct 
L.t.lTM CoUina.Neta.Ta.CoaatDiqiby Form and nitureComp 
AriBiDfl out of employment. 
M29 Collina, Raymond, ta. San FnodKo Bridge Company et 

Disatnlity. 
MT4 Comaita, Eliubetb, etc. ri. Union Lumber Conqany. a t 

Dependeu^. 
10343 CormoUy, J. J., VI. Arthur Ingliam et al. 

Fioiimate cause of disability. 
81311 Cooper, DnJn.Ta.noneeiBubberMiUaetal. 

Arising out Of emplcyment. 
10403 Comodl. Arthur. Ta. State Compenaation I namnoe fuD 
Aiiang out of emptoyment. 
L.:i. 1201 CoebyTHarrey J., va. Goodyear Tin and Rubber Compa 
Diaibility. 
KK Coi,AnhurC.,T8.J.J.Barberaetal. 

DiaabiUty and medical liatHlity. 
«8Tfi CDi,J.H.,T8.CoaiB^Lumb«Com|Anye(*l. 

L.l. 1724 Creeelius,M'n.Baaice,VB.Per«valE.W«ida.ele.,elal 

Praiimate cauiH of disability ; medical liabiL ty. 
L,i, 10«7 Critei.W.L., VI. Buodard Oil Company, aeorperalion. 

fll&a Cale,Dtrreliv..Tg. GeotgeA.Siiott. 

Diaability and medical rubility. 
WTl Colomb.JiUiiis.Ti. A. 0. Faulkner Company etil. 

AHubg out Of employment, 
wot Collon, Fred, va. Rainbow Mimi« and Milting Compuiy 

Proiinute canw ol diaability. 
WeS Comas. Mia. Palnura, va. G. UndauH. 

Dependency. 
10370 Cwkran Earl. Ta. Mereer-Fn<« Comnany el al. 

Diaibility. 
0337 Crinuney, Timothy, Ta. lUtiHiB PaetEe GIb« Cnnnuy et 

9807 Croak, Jamu.etsl. TO. WerternStatee Oaa and Rleotric 

Eilenlofdepopdency. 
»4eS Crogan,JaninW.,ni.l(obertDaliielCnniFaDyetal. 
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CASES DECIDED AND NOT BEPOBTED. 819 

(MS CroiE. Pi>ul,Ta.Gr»IWBil9DPoi(etC«iipu). 

DinlHlitr. 
JMfi7 Cioilne. Julu A., n. P. J Walker Computet iL 

DepAndeDCT. 
10318 Cma, Del!>M,.Tg, AetuIihlminiioeCoiiipaiir. 
Fnndmla eciiM of inth; ^ttiMtr. 
a. UOO &«t.Ntixda«iR.,n. Dini Perfection BndCoBiiiuyatiL 
DnUlily. 
97S1 Ciwehietti, John, -n. W. P. Fuller Compuy ct il. 

Proxiimtfl muBe af dinl^ty. 
M38 CulisrhouH, J«ry M., n. Smith F^nk Puking Compur et il. 
AriniiE out of emplornieiit, 
,A. 1490 CumnuDgi, Elli. va. Uudd Oil Coniiwiiy of CklifonuL a eopontion. 
D«p«ndeDor. 
Slftl Cuumn^uiJa) Mafj Florine, ct a1, ra. Albion Lumber Company. 
Dependeney. 
uA. 13<0 Ciimh. Nioou, n. Southern Califamia Gia Compan]', a corporation. 
DitttnliW. 
9SS8 Duaa, PaiJ, n. Del Monte Propertiea Conpwlr c( a1, 
DiBatnHly: emploim'a miaeandDet. 
.A. 1J74 Daky, Horman, ti. Southweatern ShipbuildinE Company. 
Disability. 
9250 DtJtaD,IiaacM..ve.Iindgien Company e(il. 

Disalxlily. 
9SB0 Daly, P. J., n. United Ruiioadi. 
t^rninjEB. 
^A. 1M6 DanielH, M.. vl Marylaod CaauaJty Company etal. 

~i. 1661 DlTnd^ R. W., vt. Title Cuannbe and Tnul Company el a1. 
Arising out of employment. 
9676 Daebach, L. L., va. Union Lumber Company. 

Diaability. 
lOZIfi Daudierty. 8„ n. PsnBi Cnut Farm and Developmenl Company et tl. 

■^taKty and mefnl liibililT. 
MK DnTi, 8alTat«e. el«. ts. Fueib Cout Shipbuilding Company. 

.A. IS47 Dandaon. MrL ViUiam F„ aba kmwn brretn u Etbcl MeCoy, a nunor, etc. is. Manin Lee Harriaon et al, 

Aridn* out oT emplonaent; employce'a mieioiidiiot. 
..A.m? Divii.Mra. Pearl, 13. W.W.McCarrelletal. 
Diaability. 
93el Dana. 8. B., vi. Fidelity and Caeoilly Compuy nf Nev York. 

DiablUty, 
HSU Deektrl, Amelia, vs. Weat«n Firewwke Company, ■ inrpiirBtinn, et al. 



I Ddl'OcL CvnUne, 



it <itemp>i)ynHnt; din^ty. 
imline, et al. v>. Dell'Oca Brot 



H. Neil Magner, a minor 



9732 Di]ke,}ahnT„n.J,B.KeereandCoiDpu 
Prodmate cajK dF diaability: medical bal 
i Dilo, Frank, n. Dyer Brother! and Califom 

MeC^llieter e 



tta Dodd.AEiKa.Ta.Wak 
A. ISM Donley Ctiarlea,TB J. 



IHsa^. 
»488 Poalett. W^liam H., ti. Santa Barbara County, CaUfurnia, 

EmplOTH'a uuecondiKt: dieaUbly. 
9166 DDud,Jr.TbDmaaTLThomuDoud, Scetal. 

Disalnlitr. 
10S34 l>]nf^Cliiiriea,Ta.'nieReEtntsoftheUmv«eityiitCiilif<irniiie(al. 
I^iSility and medical liabllily. 
• 10i6« Dowlicai, R. H., va. The City of Berkeley, a munic 
DinUEIy. 
1D222 Doyle. I^rry, va. Suttee Baain Company et al, 

DiaabiUty. 
96g3 DraRch, Bain. Ta. Great Weitem Power Ccmpacy 



(ibvGoot^lc 



OASES DBCI&EI> AND NOT BEPOBTED. 

, vg. The Boud of 8tBt« Hubor CaniDuBloiHn. 



lOlTS Duf>y, Lucieo, vgTSieru VaJIcy Lumber CompiDy n nI 

MHO Duffy. Mrs. AmeUa H., vi. Qkn Blair Redwool Como» 

Dcpeadeney. 
.I.Mat DuiDU. JdIiii, va. Pacific GleuDihip Company, s CHpor 

Ari«iri£ out of employmcnt- 
9111 Dunning, C. R, vs. R. L. MumroBct al. 

DiiaUtity. 
SW* De BuHv. L. C, vs. Frank O. RsutrDiD Cmnuny el it 

Disability 
922S DeFillippi Antonig vs Vosenute Lumber Comptiny el 

LiabiUt] lor Imng eipenseg disabililj 
9117 DeMarliDi A va Globe liram and Milling Company ti 

Disability 
« 11«7 DtWitUR.? vs R.T Diionetal 

Diaabihtv 

n. Union Ice ( ompany el a] 

MvUaettJ 



Disabilily and ma 
Eckels J V nE 



isabilily and medical liability 
itt Mflvin I 



8038 bibott Meivin n minor etc vg JgeGunelli CiHD[iaiiy et al. 

Disability and medical liabibty 
IBS4S Ellis R H va Tho! J Edgecomb 



Wrs Erasloff, S«giuB,Ta, J. G. Zwicker. 

Employer's misconduet. 
SS2T ErbeB.G.E.. vs. FlumaaLumba Company etal. 

Disability. 
B1S6 Eribewen, Ceallio, va. 3ebailiaa and F^Upatrick e 

Diaability and medical liability- 
ami Erickann, E., la. E. B. and A. L. Stone Company. 

Disability. 
1»1«3 EsuDosa. Felir, va. Peter Jensen. 

Diaabilily. 
10T97 Evana, E. E., va. Loop Lumber Company et id. 
Statute of linutataons. 
,1. 1S72 Evans, Myrtle, vs. SchoGeld Engineemig Compau] 



Commnti 













Disability and medical liability. 




Evanaun, Mrs. Ivy, el al. vb, SUndard Oil Company of Cal 


Mil 


F.bri?^tl;j5iid.l«B RobustelKni. s-». Red Rivet Lumber 








Fnueuf, Helen, vs. Ameriesn Can Company. 






B25fl 


Farrington. Earl, vs. Taylor and tioericke ct al. 
Disilnlity, 


9912 


Farriog^, George L.. vs. Paeilic Marine and Coutruttion 




Favelo, And'one. ve, Madera Sugar Pine Company 


10233 


Febvre. Le. Le Roy, vs. Hereules Powder Company. 






e063 


Felice, Richard, vs. Samuel C. Sbine et al. 




Identity ol employer. 




Fennell, Florence, vs. FasBdena Biscuit Company ct al. 




Employer's miMionduM, 


97S9 


Fern«id6i, Grao!«i, a minor, etc. vs. Roeding School Distr 




Earnings Hid dJaabiUly, 




Fidelity and Casualty Company of Nen York el al va. Rei 




Fiok. H^rll" m M. I. and '^* C. Brown el al. 


98S9 




Disability. 




Finley. Mary J., vs. David Kchson et al. 






9*29 


Finnejan. Edward J-, va. Sacramenlo Norlhern Hslboad an 




Disability. 




Fiorentini, 5., vs. Wealein Meal Company. 




Disability. 


9S34 


Fiaber, Rose, va. Fcrndale Co« Testing Ajacilatloii el al. 




Dapondeney, 



owGooi^lc 



CASES DECIDED AKD NOT REPOBTED. 

: Filili. John. I 



I FU>ni>£ui, Frank J.. \a. CharlFB F1i»db«g tt 

»..., '■'^-'■Uity. 

id Rulioids of Sin Fui 



Extent of dppeiideDcy. 
.A. 1563 FiKelberg, F. J., tb. W«tern Mukinery Comiiu]' el a), 

10040 For<l.Cliu'luC.,TB.UUhConniucti<iiiC<iiiipuiyeliL 

Dinbllity and iiudjal liability. 
lOSM Ford. Nob, vs. Gertrude Blune. 

BnDptoymeiiC; FvuinCB. 
9172 F«ceAin>.Fniu:iH»,Ti.Fomii«iMuuoniFurt«y, Inenpontedet 

soil Fornnu, MrB.D.,n. R. W.Rdh. 

Dtnbility, 
»57a Fortes, E., VI. Lalie Salt RebuiigCantwn<fetiJ. 
AriniUE out of employment, 
ui. 1573 Fowler, FiuBiie,iie.CitirD{L«AiigeleaHiir1>orDe|ivtnieDt. 

Depeudency- 
,i.HSS Fnue, A. W.,T>.FruikJ.DrMmtnetai. 

DiuMly. 
..*. IS79 FruKk,Clu*B.,in.'TluimiuH.In[<eetiJ. 
Commutation, 
1M22 Fray, H. H., t>. Standard Oil CaEapaBy, 



»11« FutoKr.JamraF., vs. H, W.Jaeobaetai, 
Dinbility, 
-i. 13»7 Fnilon, Fbyd, a mmw, elB. v«, F. W, Woolworth Comjimy et aL 

.A. U»6 Gallardo, Andrea, n. The AUbi>oii,Topcka and SuitaFe Railway Compaoy, a I 

EuDingB. 
.A. 1437 OHBvana, John, n. F. E. Britlsin. 
Disability. 
OTSi Carois, Albert, v> San Joae lee and Cold SMrage ConnMBy et aL 

DisatHlity. 
9232 OardeiiiiT. Maysic M., et al. ca. J. F. Martio et al. 
AriainK out of employment. 
,.(, IS2S GardDcr, Hairy B., vs. J. B. BiiUanl, ete., et il. 

Ditability. 
,.«.144S Ga^n^Wi1BaM.,FI. The Arrowhead Spring! Company, 
proiimate oauae of disability. 
aSS4 Gasper, A. G., ti. Hammond Lumber Company, a eraprntiini. 

10224 Gavin, John*R., ye. Henulea Powder Company, 

8837 Geary. WUliamR.,etal vs. Nelwn and ForaythetaL 

Dependency and medieat liability. 
MIS Gedney.P.L., va.Geo. Wagneretal. 

Disi^ily. 
eMS GeUepg, Klem, vs. Columbia Steel Company el al. 

Dinbility. 
10040 George, Cbria..vB. Vargas Brothers etsl. 

8890 Gisonelli, Berto, ve. Ssavengere Proteetiie Union el al, 

..A. 167S Gilboy, John, vs. Daviea Cabinet and Conatructiob Company etal. 
Arieing out of employmenl- 
1D2M Girard, William C, va. OdoQ CoDltruction Company el al. 
DiBibihly. 
,.1. 1209 Glendale Saoilarium and Hoapital, a corporstion. vs. Cenrgi BwEetman et bL 
Medical liability. 
0410 Globe In 



9603 Qodbohl. Ira. VB. T, J. Oiliespie. 

Diaaliility. 
9631 Godfr^, Carl. VB, John Daley et al. 

Disability; medieal. 
9071 Ooebei, Arthur, <t al. le. Standard Lumber Conqiany, a corponlion. 

Dinbility and ntedical liabibty. 
t, 1381 Goldman, A., vs. Loe Angeles County. 

Ariaing out of employment. 
A, 1317 OonialcB Anlonia, etc. vs. Southweglern Pivtlsnd Cement Company, a corporation, et al. 

Depeodeney. 
3703 GoEiales, John, a minor, by Elmer Shunk, Us guardian ad litem ve. Hammond Lumber Comcany. 

Employer'a nuscwiduet, 
0091 GouBlei, Manuel, vs. Bethlehem Shij^mildingCorpmtion.Linuteil. 

SSM Gottschalk,Ludwig, vs. Carlson Lumber Company etal, 
Proiimale cause of disability. 



(ibvGoot^lc 



322 CASES DECIDED AND NOT BEPOBTED. 

.1. 1334 Gnlt, George, vb. Bayer Brotliin Campany st bI. 

DisibiUty und oHdical liability. 
B743 arabuii.Hn. Mabel, et si. ve.E.L.BulcliinaConipinyetil. 

Aridiig oul dfemploi'ineat^ earninn. 
D330 anvta,EiiunaF.,n.aeyi>f HanDHgoetal. 

Dinbilily and mrdicsl UabilUy. 
10076 Qray, Mr. Edu A., el al. n. Waller M. Murpby Motun Con^iany et al. 

Anuoa out of empbymeat; medical liability. 
BMl Gray, w:F.,Ta. Dean BrotUnetal. 

AriuruE out of wpployiDent, 
9023 GreeanTd, Albert, n. Qreat W«lern Power Company oF Califernia. 

DiBatality. 
9SB7 GnH, Wilaoo L., n. Boutbecn PaciBc Company. 

Kaabilily and medieal liability, 
9607 Gnat, Thomai Henry, va. W. R. Juhb. 

Diiability. 
ft7Sl Qriflillu, Mrs. £. L. ve. Dn. J. L. and CilberiDeMoonelal, 

t2W GruX,'D,^Watlace, VB.J. D.Guticketal. 

B82tl Haok, Joeepb, ya. PiKi£o Coaat Shipbuilding Company. 

Disability, 
eats Haioei, A. D., <h. Sao FramiieD-Oiklaiid Terminat Railway), 

ProiimaleuunofdiiBbility. 
giM Hunei, Harry vg. FacLfic Coaat ^ipbuildicg Company, a eorpontion. 

Medical llaUUty. 
Kii Hall, Cbarlei, vi. Moore Shipbuildint Company. 

Diubillty. 
M60 Hall, Dennu S.. n. San Joaquin light and Power Coniontisn, 

10071 . Hall, Myrtle, et aL vs. Mannel I, Vim et al. 
,a 1134 HandiEd., Ti.Qoadyeu Tireand RubberCorapany, aenporation. 
Diaibilily. 
lOeiO Hanbo, Micbael.Ti. WaterhouH and Lcsl«etal. 

Diaabilily. 
1Q3M BaoBen, Fred A., la. Henry VowinIiel,elii., etal. 

Pi-oilmate cause of disability, 
97i6 HanKn,JohnK.,v>. A. Meyer and Company etal. 
Disability. 
.Ji. 1323 Hanseo, Peter, vs. W. Densmore (La Loma Ranch) etU. 
Disability. 
(I53B Harden, Loiely, et al. vs. San Joaquin Ligbl and Power Company. 
Depondeney. 
,.A. 14M Harlan, Jean, et al, va. City ol Venice, etc. 
Dependeney. 
9397 Harris. Loiuea, et al, vs. Eminre Mince and Invataient Company. 
Einptoy«''s misconduct, 
,.1. VTV Hanis.Louis, vB.'nreCoDstructHHiCoinpany.Inearparaled, etal. 
Disability. 
ma Harriaon, OeoTEe, n. Joshua Hendy Iron Worki. 

Disability. 
S771 Harren, (^eorge, n. S. Tripolits et al. 

i~l. 1731 Hartford Accident and lademciity Company etal.VB. Mrs. JoseCa C. Gomel. 

DepeDdenoy. 
t206 Harrcy. Bert, etal, vs. Stockton Iron Weeks etal, 

ArtBing out of employment. 
8300 Harvey^CUBord, Ti, T.W.White etal. 

H72 Halfh, E. J.', va, Sdlct and Seller et al. 

DinbJUty, 
8989 Hawfcini, S. 0., vs. E. D. Bevitt. 

IMBatnUty and medical liability. 
10233 Hayd(m,Wm. A., vs. Gladding, McBean and Comtuyetal. 



HaynesTDs 



9!80 HaynesTbade.et al.T8,CaliforniiBeaFroductsCoapany. 
Eanungs and dependeney. 
t. 1314 Heath, Mrs. W. J., vs. Potter Oil Company et al. 

1. 1M4 Heck, Mary. vs. Mike Acakaia. 

1341 Hdlaucr, Frank, vs. City of Loa Anceka, California, e( al. 

Gts of Venice (Police Department). 

10713 Hemme^^'f^onUa, 

Dependency. 
9889 Hemimun. Nick, vs. W. L. Hemuuusi et al. 

DisaWBly. 
9034 Hemphill, Wm. L., vs. San Joaquin Baking Company et al. 

DiaabUity. 



(ibvGoot^lc 



CXSES DECIDED AND NOT BEPOBTED. 



ttOt BenOnskt, AEn (iho knon u Mra. Alice SnHh), etc., Bl iL i>. Puific <»l Company. 

VIM HeSnt^irduiud. Ta. Rudolpli Hunni et ^, 

Fmiunte MMN d dinbililr. 
(688 Benlon. Mirtui, n. 0. W. Ebcrt et *l, 

DiMbilit]'. 
1M87 Hniworth, 1., -n. J. H. Ste{A«u, 

AnUlIt;, 
B9I8 Hs'tihy^MicbHlT., VLHaalett WinluiiHCoiiipinyettl. 

ui. DM Hernn, MutiD.elit. Ti. BoutbErnCiUiraiii* GdiBoiiCoiiiiiuretal. 
DvjHDiiBDcy. 
9&37 H». WiUiim, n. I>alin Wrecking Con^any et >l. 



ftiSI Hielu. Ahm B., vl Cspiul Vu ind SUnge CompiEy ei il. 
Ariitu out of flmpktymuit. 
1.1302 moluritre.CI«o,etil.n.B.fi. Scott «t it. 
PnumAtfl QUH of datlL 
nu Sd^,B..vi.lili>an81u|ibuildiniCoii|iuy. 

DiabiHtT; niqiLow'* mwtauloct. 
1U13 Hij^BLniqid.n.Ehn Joaquin Ligbtuid Power ConKntion. 

mi^a J., n. A. L. L'Hcuhui. 



1027 Hkdiia.WU] 
nStbiEtr. 

. 9BS Hilb, nn., n. Cluiuhir Caifield Midway Oil Field 
"-'^'=-— ■ —- "lalliabaitj. 
' Klaud 



I Bod|iu,nii]P.,Tg.HaiiKlaudOrtm«iie(ai. 

DSttality. 
I HodiBcm, Asnic. n. Dnited RaQroadi of San Prancie 

QoAnan, Hartio J., t<. Atlai Concrete Coti^siif ct 

Diaabililr ud mgdinl liabili^. 
Haffmaa, waEun, TL Maunie SObirmaD et si. 



10193 Hoffnuii.MartiDj.,? 

DiMbiUlr 
■^. 14n Haffmaa, W . 

EmplraWDt. 
lOUl HoniL W. F., TL Union Coutnulimi Company el aL 

M3> HohnM, Obi E.. n. ITwon Coulruetioii Conpany et al. 

AoxiiBata eame of diflklnlity. 
SSll Holbn^ E. L.. va. Great Watern Foww Compaoy. 

AriaDi out of ebploynunt. 
taU HcMeB, Robert. H-SoDtbernFaciCctAiulConifaDy. 

Ki^llty. 
.t.Ull Holuaa. Jans H.,VB.Ma(bcE Inn Wwkictal. 

Ptiaiinat4 canae of diialHlitf . 
USB Hdllu«M.HsiiianE.,vg.JoahuaHendyIron WorLactal, 

Diiability. 
9738 Bdti. Ovit. vs. Qrat Wealo-n Power Compan; of Califwua. 

DiaaMUty. 
10349 Holti, PetcT, tb, Fredaick Rindjo. 

Diaability and medical liability. 
8797 Hoovw. D. C, tl BetUehem Shipbuilding Corporation. Ijnuted 

DiaabiUiy. 
BKi Honn, Wm. C, M. D. tb. Indepeadent Cracker and BiKuit Co 

a^fiallikbibty. 
U. IttZ Hodw. Un-BfaisaietU J.. TS. General Petroleum CorporBtioBt 

I HoQ^tonTEHaiior, tb. Pacific Gaa and E^tric Company, a cor] 



8813 Houi. Abbot, n. Standard Oil Company. 



I0321 H^aad. John F.,TB. Eureka Suh. Don- and Mouldii(C(Bnp«By. 

Frcoinala mum of disability. 
lOSM Kai«lnyi,BMiiiahM.,etaLiB. W«lanABbatoaMi|D«iCompaiij'«taL 
UarittaBBl^niy. 
A. 1174 Hut,A.O.,Ti.LMAii(dwLtTigtockSbow,Boonxnlian,etal. 

DiMbiHty; amingB, 
a. 1488 HuBla, Waller F.,n.LoiiiiHuD((T and EmployerB'LiatalityAmirancBCwporaliOD. 
I^UUty. 
8701 Bnrit, A. J., nFrHooSoborfaan Homo Company Btil, 
ntaimate eauae of diaability. 
a. 1412 HDitcn,0««ie,n.AunaDdalsQalfClgb and Globe Indemnity Company. 
Arimvout at emidoyment- 
9021 InFm/WaUcr, T>. Auhim, Topeka and Santa Pe Railway Company. 



m Shipbuildirig Ccrporalion, limited. 
1. Di^ Conitooetioo Company <t aL 



•IliabiEty. 



(ibvGoot^lc 



CASES DECtDEO AND NOT BEPORTED. 

Marin, tlr. -ra. Vwendw Lumba CompMy et »1. 

Dependency and dinbility. 
■ irviB. Msr^. VB, MUlon HrMr « «!. 

I^ocimale cause of disat^lity. 
.jwph, Jobn, ct al V8. Moore SbiphuUdiug Company. 

Sam, vs- BiBbop and Company, a corpofatjon, e4 al- 

n'cbirki, IB. California 3 

D, Addpb, Ti. BetUebem Sliipbiiildini CoriKinlioB, Limi 
imate ciiijfie of dittbilily. 

D, Andrev, va. Michigan Catifwiua Lumber Company et 

DiBaWKty. 



d BtllBBt Company etiL 



JohnwiD, C 
Employe 



/ and medicHi liability. 



il Company of California. 

>. Southern California Edison Coi 

L>epen<l«ncy. 

ihnocin, Winnie, eC al. vs. Qty of LiK Aogeles, 

Proiimat^iause of death. 

hnoon, Wm, C, VB, Ygba Conoolidated Gold Fields et al. 

Disability. 

ines, D. H. P., v>, F, M. Jones et «L 

DiaabUity. 
jnes, W, F., m Aodr™ Miiioiiey. 

Disability; earninas. 
Fones, Walbce, vs. Jinin L. Flood et al. 

" ' ' luse of diability. 
I«K«DB. Anna, vs. Btffling Furinture Cwnpauy et al. 

) KaitfJK, 

I Kea "ej; Thon-. ^^.™. .,v. . ,.^„ „ -. 

DisaMlily, proiimale cause of. 
I Eelly,J>meiE., vs. Great WtBlern Power Company of Califorma. 

Ihsability. 
I Ktuedy, Michael, VB.C. Van LobenSeUetal. 

JuriBdiclion; triaini out of employmenl. 
I Kenny,John,n.PuiBeCaaitGlaaBWorlLBe(al. 

DiaaUlily. 
I Kent, Mtb. H. M., vb. Oscar Nelson. 

IKsability. 
t Kersanski, Tom. vs. Rosenbere Brothers etal. 

Disability. 
' Kershner, Waller J., et al. vs. H. Jevne Company, a cotpontion, et al 

Eitfnt of dependency. 
i Kiehnoff, A. L.,vs, Frank Green el al. 

Employmenl. 
I Killoiiih'W.E,.vs.CaDSolidale<ICanDeneaoFCaIi(orniaetaL 

DiBabilily. 
I Kinim«le,A.,vs, Win. Bo8iiBlow,et*„elal. 
disability. 
l,-™.A.W.NotrisetJ, 

*.. vs. Fidelity and Caaiially Company olaL 

Soutbmi PidISd Cotspuy. 



; KiD(, Evilyn I 
i Kin^bui^, Mr 



Disability. 
I Knierfl.,vB _ .. 



■oOiers 



Disabibly, 
Eocher, Albert W., vs. Ball Machine Works et al 

Proiimale caose of disability. 
Konidis, Antonio, vi. Harry Stathakil. etc 

DiaabiHty. 
KoDon Mike. vs. UnioD 

Ksability. 



er Company. 



Hotel) otaL 

> LBB^^e,'v«iwW.,vs.JohnRotliBcbiUandCoDipanyetaL 

Statute of limilatiouB; arisinB out of employment. 
I Dunpson. Rohen E. L.,etal. vs. State CompeDealion Iruurapce Fan 

' Lang. John, vs! The SUle Resuurant el al. 

Duabihty. 
I Ullue,J.H., vs. Bethlehem Shipbuilding CoiporatioB'L™''^* 

Disability. 
I l*gmeistfi. John, vs. Consumerfl loo Company etaL 

Dinbility; arisine out of employment. 
t Lavelle, Erncfll Jamea, vs. Annie O^Diieo- 



owGooi^lc 



OASES DECIDED AND NOT REPORTED, 

Connor. 

id Lumber OcnpaDy. 

MTO Lee. Juna. vg. Fui6c Cout Shipbuilding CompiDy. 

Dlubilily. 
fifi22 LciEhton. Mrs- Liiue. Ts. Tuohimne County Light and Pow«Conip«Dy etll. 

SS38 Lemon BliiwheE.. m Mrs. Jick atuhldrehet, fU. 

X. 1326 Lemmel, Mn. Afnea, vg. SuUoeks et il. 



I LenocmuiiC Mrs. M.. vi 



W>](« N. Brant et &]. 
r ainl»1ity. 
Soulhern Califoiiiu Edison Comf 

. rs J. H. Keek ud Compuy H 



10121 Levis, SUrtey E., m Wnt Cout TbcBtrei 

Arinng out of employmeni. 
10302 Lewis. H«sce W., vs. Moon Shipbuilding 

Proiimate ctuw of (KHiWIity. 
S044 lewii, Vera, n J. C. Lewis et tl. 

DiBaliiKtj', lien for supBort 
..1.1283 Licdiy. Stephen Kenneth, etc. 1^ 

DisBbrntj. 
«SSS lJght,Emmaarscc. ctil. vs. D< 

Arimng out of employmeDt. 
10092 Likena. jL B., tl Paisffine Companies et il. 

DbnbiliU'. 
80B0 liljeFelt, August, vs. Oeorge Hue and Sons et il. 

tHsability. 
8083 UiHDhi, Phillip C, vs. P.O. Cochian. 

Disabililv. 
8002 Ucdberg, A. 

10100 Lipperl, C(n 
KsablUty. 
tili Lambs, A. J., vs. Bethlehem Shiptiuiidiiig CarporatioD. 

10S28 London GuaranKe and Aoeideni Company v>, John Kurt. 
Disability, 
-a. 1307 Long Beach ShipbuiliUng Company vs. T. C. Casthbury. 

Duability. 
~i. 14S1 Long, Hiram, el a1. vs. Standard Drilling Company et al. 



tuse of diHabjUty. 

vs. Boos Bros. Cafeteria Company, Ineorporatfd, et al. 



„. dependeDC., . 

lOaW Loouiie. Roy D.. vs. Saeramcnto Northern Railroad et al, 

. 090 Los Anieles Shipbuilding and Drydock Company vb, J. M. Busb. 
Maritime injury; pToumate cause of disability. 
0042 LDti,J»gieB..etar.<e. San Joaquin Light and Pnoer Corporation. 

10327 Lueey, Mike. vs. Caltfonua HavuLan Sugar Refinery Company et al. 

10307 Luke, Catherine, va. Southern PadSe Railroad Company. 

Earnings. 
0002 LundyJ.H.. vs. California Macaroni Comiianyetal. 

.'ve.Adame 

.__tofemployl_._.. 

SMS Lyons, Maude. ^-e.JameeBronnetal. 

Diubility and medical liability. 
8001 Ms«uiR,Euj(eneF., vs. City and County of San Francisco (Board of Publi 

HU Mala^ua, Jaekfvs! M^ion Quarry Company et al. 

Dieability. 
8970 Maley, L E. vs. Ameriein Eipresi Company. 

UoTfaeonabtc refusal of treatment. 
OlEO Mahurin }. M. vs. 0. F. Nelson. 

Diaabtpty and medical [lability. 
10927 Mankin, lilburn Millon. a minor. Etd. vs. Madera Sugar Pine Company. 

Dependency. 
0204 Manning. C. vs. MilloD Carpenter etal. 

DIaibilily. 
0067 Marieich, Frank, vi. California Hawaiian Sogsr Company el ai. 

Proiimate cause of disability. 
lOaiO Mwors Ed»Brd W., vg. Moi^ Shipbuilding Company. 

0774 Marinovich, Niik, ve. Watinghouse Pacific Coaal Air Brake Company et al 
MsabiUty. 



^obyGoo»^lc 



j26 0A3ES DECIDBD AND NOT 

.1.I22S Mukiriin, Athd, vg. Arrow PubbBhine Company. 
Diabilily. 
MIS MuUum, 0..etil. vl Cenlnl ClJitDniB I« Compuir et d. 

IDM7 Mirk^Inu, n. WbiULuMhCoinpHy etil. 
Ariuog out of emploviQent; med i ed luUlity. 
10313 Muka. Ueorgiuio, tb. Sporry nod Hutoliiuaii ConpeDHtHHi ct 

Diobjlity. 
10301 Mu'kwiti,Dt.L.,n. A. A.SKoeerFtiL 

M«dii£lbbiUty. 
S8S3 Uinhtll, F. B., TLCityoTPvlieiil. 

DiabiUty; nwdial HiUUty. 
W7I Mmtfln.I.W., vtSeluo-BatclierCDiiipsnyKpeWortt 

Dinbiky. 
flg33 Mutia,C.>.,eb:.in.Eimiiiaiid3obDtletB]. 
Froumatfl auie of dukbility^ 
..1, leoe Martin. D, F..VI. LoeAHeleBRallny.iitorinntioii. 
Mrdicb] lialnbty: prejurbce. 
10410 Martin. Hui] Ruth, VI. FuificGuudElectrNCompwiyeeil 
Dflpendeney. 
.I.IOU Mtu-dni.Carlo.yi.O.E.ChrUtcti]. 

MU Mirtim.Tf^mude.yLViilcu Iron Wotki Mil. 

Knbility. 
0701 Muon.Aloene.etil.Yg. L. E.9ervi»elil. 
Arimug out or trnploymeiit; dirpeniltiicy, 
MIO Muon Mn. LottieM., VB.J.A. HidlEy. 

INululity ukd mediecl linlnliiy. 
10100 MutityiuoiDo. NiBoli, t>. Mubt BU»t RaiJny- 
ProijiiUht* Hio«E of dmHlity. 
..1. 1fil3 Miti, F. E.. VI. BUndud Oil Compuy. i eupmlioil. 

Dinbility. 
..A. ItSS M^wd.Hury.vg.WutaniUnCRonioTiiie Compuy el ■!. 

DiabilttyiMl nKdicsllinbiUty. 
..A. IGflfi Mead. Chu. L.. vi. SouCbsu Calirornu T^phmD Company, a 
DiaatuUty. 
»M3 Mtalg.EU.n. WcedLumb«Com|iuiy. 

DiiaUUty. 
1048S MniwjF, JoHpb, T 



'i. A. C. Henom ct al. 



jiy. a oarpantioiL 



CorpcratioD. limitflL 



imber Compauiy et al. 



, Incorponled, et iJ. 
y ludemiuty Euliaiic*. 



Corporatioa. LimiM. 
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OASES DECIDED AND NOT BEPOBTED. 

ms MoW,Pstnck,n. WilWiiN. Mwnetit. 

DimiriBtv. 
Htl Moulun, Michul, vs. City sod County of Su Ptuoim, i Mrpontio*. 
Ariiint out aF iwloymeiit. 
^. UH M«iin», Hike. n. SOuthetn Cilifcnw Edison Compuy, i eorponllDO. 

DiabiUtr. 
u. 1(81 Moody, Ndl». el il. n. Pnento Oil Compuy et li. 

.1. U)0 Uom, Dr. A. W., n. Pet< Fsnudo et iL 
Idutity of employ- 
SHt Mocn. Mo. Nellie. etil.Ta. The CotiuDiBoiComiwiyetsL 

»183 Uoore^ibinUiiic Comjiuy n. R. 8. Wlute. 
DinUlit;. 
-A. ItOft Monlei, Ijuidn. et nl. vi. 8oo£eki EDfiDeennc Compeuy et tL 
Emaca; dtpeuraey. 
B44Z MorgMi,Kiild,n.Cuf(8eaonet>]. 
DintHlity ud medicil UnUlity. 
^ 1W3 Mww, Oomre, n. Qua Uxliie et ftl. 
Ariimgoat olemployiiient. 
lOOSR Mucn^Buuy John, v>.Cout Rock end OnTel Company etil. 
DintHlily ind medical liaUUty. 
uk. lilt Hull.>bl.,UHTF..n.CilyolLoaAn(elH,Califomia. 

10241 MuRbiaDni M. D., vs. Imperial IrrigatHHi IHatrict. 

Arinng out of employmeat. 
»:«> Uiirf)!y.Mra.Marcaret,Ta.nnit«dRailro>dia[SaiiFniiciHw. 



Aniugoat of employment; pi 
91S7 Mumy, Clyde. vt.HoUitKiti 
Diaalxlity. 



Mjwa, TliBOdore P.. m Z( . __, 

FmxuDAte cauae of diBabitity. 
^.mo Urieb»t.Fnnng.>B. MviluiUNciluPrDdinliDiiBetia. - 

WSS UeArdle, Joeepli P.. tb. Sctirmr Slevcdoring Cumpuy rt *l. 

Diislslity. 
{IS30 Mit^Srey. Bernard, vs. Weed Lumber Company. 

DinUfitr. 
eU7 MeCaffsty,EdnaP..e(d. vLj.E.O'Mimelsl, 

Dep«ide>i«. • 

.^.1342 MeCa1liat«,elmetE.. mfUaah. Rota Tool CoHwnTetiiL 

Medical Ikbility. 
9708 UcCartl^, Mra.B., y>.Rocb>i>dlieTreetil. 

DinUEty. 
lOUT MoCaK}r.D.J.,TB.HeinttuxlFelchetal. 

Vm HeCirty. Mr. Jvli* p., el il. 'vs. Pacific Gts and Electric Company. 

9MM MeCnlly, Hnny. Ta. Ehilan Wrecking Company et al. 

Pnnimate cause of disability. 
IWUS Meftehnd. Andre*, et al. vs. E. J. Dodie Company el il. 

Depeodenoy. 
10N7 Mo^u, J. E., va. City luid County of San Frucisoo. 

IM^Uty. 
8284 McGregv. C, A., vs. Wagner Leatba Oimpany et al. 
EilanI o( permanent disability, 
>A. 1M9 HoQidn. A^n, n. Cslifwnia Hotel (Company et al. 
Earunga; diaunlity. 
lOgtS UoOuire. Joe. n. Stone Caoon Coal Compuy et al. 

Eunlngai diialnlity. 
10051 MeOinr^ Filriok. IS, Pacific G» and Eleelrie Company. 

DimbilHy. 
M53 MeKaT,limei.vB.BaleBaiidRDSnCanstnH>tionConpuyetai. 
DnlMlity. 
_a. 13M McKinnie. Harold, a minor, ele. vs. R. H. Herron Company et al. 
Dimbillly. 
9007 MeKenide,H.C.. VI. Fiberslone and Roofing Company el al. 

OKI MeKjunr.W.L., VI. Bethlehem upbuilding Corponlion. Limited. 

9087 U«H*lk«.JMiKa,vi.Paei5cCoail8hipbuildingCoBipaiiy. 

id Coughtry. Owland Lo Wier el al. vs. San Die^ ConsoUdaled Oh w>d 



ut. tlH Natinia,SrF.,vi.Hum>oiidLuiiiber Compuny.arDrixnlion.c 

^. tlOt Meal, Gronr L., vs. Sohu' Proeen Company ei ti, 
DiaabilUy ud nudieal lubility. 
1041S Neal.Paiibne.TS.Y. W.C. A.elaL 

DiMbUitT. 
9U9 N«i&CharleiE..ve.WallerMsiwel1eti>l. 

Dibbility; nnKonduet of employer and eznployee. 
10083 Nelson. Frederick, etsl. vs. HcJmaEurebi Lumber Company. 
Dependeooy. 
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CASES DECIDED AHD NOT BEI-OBTED. 

NehoDp Hirold, to. ChindJpr Shjpbutldifig ComTtuiy vt ■]. 
Dinbility. 

IMSa Nelion, Junn H. St., n. Soutban PtdAt Ooniiuiy. 
DimwKty. 
. Hfbon.JoibE.Ta.P.E.Bainniett]. 
Arbuift Dul o( employment. 
»6li3 NeptuM.JunH, Ti. BentsDdFennelHketetil. 
Kntnlity. 
Newel), Mn. Cluiiliu. et •!. vt. Ssn Pnu>eigc° OtUwd TvniBr Baihnyi. 

1. 1400 Nkuaio, GH*gf , vs. CUrt CeneM ilMl CoBCnte Conitnictkin Comisny et ■!. 
AiianB out of empJoyment. 
loei! Nice, N.E., ¥8. E»l Bay Lumber ind Mill Cooip«Dy. 
MiBcmdurt of employer; disability. 
Nicdey, Suah £., et d, vi. San i«qoui Light »d Power CorpwitioD et il. 



Sin Nicbdson.iiislcQlDi, n. A.J. Nel»nelil. 

Identity oF employer. 
8992 Niebobon, Wm.. Tt. Bmplilywe' Liibility AHninaoc Corpontion. limital. 

Arieing out of employment. 
lOOM Nordilrom, Hugo, Te. PsciGo Lumber Compuy. 

Diaahilitj; pmiinnle eause of diabiSty. 
10300 Noui, J. A.. VB. PiliceHiKeleltl. 

Dinbibiy; enrninga. 
lOOM Novak. Guil, v>. Aisociated (HI Compwiy. 

Dirabilitv. 
9M2 Nymn, John E-, ve. Famewnrtta and Ru^^eaDnyiDflCoofAiyet al. 

XfiBbility, 
831» Obradovicb. R.. ve. Weed Luicbet Comfuy. 

Disability. 
99S1 Odio, Louis, vi. Jabn F. SerpB. 

Employment; earnings. 
0TS6 OEurLR. vs. r«rlSchlichei9erclal. 

Mtdkal liability; diaibility. 
9271 QjaK Jobn. vs. Hanlon Drvdoct and ShipbuildiBf CerpcraUon. 

Proiimata cause at disability. 
9871 (Xsen, P. G., vs. N. Borensen. 



; and Cold Straage Cempsny et *l. 
lericin Hallway Eipreai Cdmpany. 
I OrerUiniC'A., vs. Peter Merenioetal. 



: Osgnndbv. Cba 
Disability. 



I0U9 O'Brien, CUftod Lee. vs. PeteyMeail. 

9503 O'BrienrJobn James, vs. Wardrobe laundry Conyiuy. 

tNssbility. 
8IS0 O'Brien. Patrict et al. vs. Robinson and Tinkler et si. 

9T29 O'Concdl, Dan, VB, Southern California Edison Company etaL 

Disability. 
10131 O'Ikinnell. Joe., >a. American Manganese Steel Company at tl. 

91S1 O'Hallorin, lliomBS, vs. Pacific Gas and Electne Company. 

iM O'Keefe. Daniel j!|'vs°^D^"ua Hendy Inn Woike. 

Dieability. 
»179 O'Rourke. Mike, vs. Benson Lumber Comrwiy et al. 

Employee's miaeouduet, 
»437 O'Toole, Thomas, vs. Moore ShipbuiUing Company. 

9201 lUne. M. D.,JohnC.,etal. vi'.Wm. MoNay. 

Medical lisliiUty. 
0024 Paialich, Mike, vs. San Joaquin Light and Power Company. 
Proiimat« cause of disabilily. 
»J. 1411i Palace Amusement Company, Ineorporatdd, et aL vs. Dr. Theodore M. G 
Medical liability. 
10174 Palmer, JoK|di, vs. Henrii'Lueberl Manufacturing Company etal. 

10010 Firich.Joh'n, vs. Pacific Lumber Company. 

Disability and medieal liability. 
0077 Pardini, Joe, >a. Navarro Lumber Company etal. 

Disability, 
10227 Park, E., vs. Aiai Foundry Company etal. 

10421 Par^.'Rrvs.CharlesM.WoodsCompinyelal. 
Disabili^ arid medical liatnlity. 
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CASES DECIDED AND NOT BBPOBTED. 

DiBnUlity Mid nKditsI Uiil^Lity. 
PuHHii, laaie V^ ts. Hjnch. SbIidoii tnd Wilsh Company Ft sL. 
mtXt man oldMiility; ilstule al LimiuiinriB. 
iL Lob, tl VvoSb LumMr Comrnriy, a CDrporalicm. 

^■' 1l«IIW)iUW. 

jBt WtsMrn Power Conmuiy of Cilifornifl. 

Aibiiigout of employtnenl. 
Peac^ H. C.. VI. SouthHHlsrii Sbipbuilding CooipSDy. s corpouiion. 

DiaMUlr and medical liability. 
" k, Uehina, va. Moran and Compuy H al. 



SWt F«an«,BolKnWfnl 



n-Palriot n. Unilsd R 
1. J. P. Miller 



Etrninat; pi 

I PMple oTthe StoU of Califoi 

(xuMtitvtioiiality. 
t P»^ oftbe State of CuKfoc 

DependEHr. 
) Peoph of the State dC Cdifn 

DHiendeiwy. 
! FeophoftbeStetcofCatif 



! FeopleoftbeStaleofCallfo 

Depeodviicy. 
I People of the State of Califii 

DepeodenDy^ 
r People of the SUU of Califg 

PKiiiutc cbhk of death. 
) Feotie of the Stat« of Califc 

Anaini out of employniei] 
r Peo^ortlieBtaUafC^c 

AnnnE out of etDployment. 

t PeopleM the State of Califoiiui 

r FeopkoftbeStaleofCaliforriit 






I FH^ottheBtateofCaUfwc 

CiHudtiiBanEb'. 
I People of the State of Califori 

Depmdmicy. . 
1 FupkottheStiteofCallfori 

Annua out of vjnpbvment. 
r PeopboT the Slate of Califorc 

Dependeuy. 
1 PwpfcoftheStaleofCaUfari 

CooatitutHnaJitf. 
I People otth«Stal« of CaUforoia 

DenendBiKy, 
I PeorltottbeStateofCalifoioia 

Froamate eiiue of death. 
1 PwpieottlwEtateDfCalifortiis 

ConatitutionaLty. 
) Pi»pko{t1ieSlaleDfCaliI< 

CiHiatitutiauEt]'. 
I F^leofUieStatoofCalifc 

! PeoX'et the Stale of Cslil< 

Itaendeiioy. 
i PiHplei^tlK Slate of Cilifi 

■> P^ple of Uu^Slale o( CaliforDia vs. Southern Ca 

is ID. L. Ragbiiid) v 

i. Southern Calil 



DgpeodoMT. 

1 FK^ottheStoleo 

CoiutitiUniiaKty. 
I Fmpleof IhefltaUafCdifoi 

ConeUbitiaiudity. 
I People Df the State of Califoi 

CowtitntionaHty. 
I People of the State of Califoi 

Eitent of depoDdenla. 
I People of the State of California ve.Weyi 

SUputatioDE. 
I Pern, Perfecto.va.Loe Angeles Rgllnay 

DiaabiEtr. 
r Pony, WiHum, n. Oakland Muda Laoii: 

DiuIhU^. 
! FBlor8on,T..va.Malson Navigation Com 



vB. ABflociHled Pipe line Company et at. 

m California Hotel Company et al. 

Y>. Pacific Coast Gold Minee Coiporalion et al. 

et al. VB. Columbia ?leel Company et al. 

VB. Joe Concalveg Coelho et al. 

VB. Diamond lAundry Compaiqr et al. 

VI. Craig and Dodd, et<., et al. 

vs. F. Esalii et al. 

(Patrick H. Kearna) vs. Farmers and Mechanica 
(Walter L, Fowble) vs. William Foi Vaudeville I 

vs. D.C.Howard etsl. 

(John Friso) vs. Lilty-Fletther Company ct al. 

vs. Los Angeles Railvay. 

vs. G. N. Merritt et al. 

(Mosmino Carvallo) vs. Oakland Paving Compa 

vs. FscISc Gas and Electric Company. 

vs. Pacific Telephone and Telegraph Company. 

vs. Frank Sandcilinetal. 

San Joaquin Light and Poncr Company. 

San Joaquin Ught and Power Corporation. 

Sotvay Process Company ct al. 

Southern California Edison Company et al. 

Southern California Ediaon Company. 

ifornia Ediaon Company et al 



iouth«n Calil 
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CASES DECIDED AND NOT BBPORTED. 



10151 Kcm.Amg^etil.n. A. D. CoutMConstruMioaCaBVUq'ttiL 
DcpflDdflHy^ 

,j. 1138 PLnkertomW.B., VI.J.M. MelTioetll, 

lOUI Iini.FnnkM.,'T>. Modnlo-TiuLoiklrrigitiDaDutriiitMd.l 

Disability. 
I»73 Hid. AnUiDML Mu L. HoBmu el iL 

8813 FlymoulhCoDwiiiliMdGtddMiHa.IJiiiiUd, vLOnttE WnlDii. 
DiwlsHtv. 
,.1. MM Packet, Robsl M.. YB. JoKiih GroM. 
Dinbillty. 
02U Poti, Louii, VB. MendciciDO Liimlwr Company et kI. 
Dnbility. 
..1. list PoUdn^iBii, Harold B., n. FedentI MuluiJ liiibUJly Comfviy e( >1, 

IIU6 Pim, I.T..Ti. PnneiiHirtttal. 

Vtli PoiiHiuti& Triuttfyllii DemstriOTi, st el. n. W, A. Kiwkt, Iiiixrpanit«i,e(tl. 

Dinlxlity. 
gi3J FoiraU.E. W.. ¥8 W.J. MwkdrrtsL 

DinUlily. 
eeSO Pi><nni.Juk.n. M<irriiH.FndetHketB]. 

iUB . owbaNBhinlColiB'PilmCoiBiiuyedt. 

Joymeiit; Dtediofcl lialuli^. 
9700 B(ltUikCoiuc4id>led Copper Camiiu7. 

~t. 1321 any. The. at bL (a. Hitry Howird. 

MHM . 1 Joaquin UM ud Power Company. 

-i. 13IU Indford Baking Company et at. 

.i.ltEl BanitaryOidiiaeaipurfCoiBpanyetaL 



BctUelura ShipbuiMing Corpcntiaii, limited, 
re. Suidberf Pamiture MaDufactuiiiig CompaD/ et 



10041 


thonPatificCoiDpi 


lOSlS 


R^J^n.StaUPuiHle(.l. 


«31! 






Reese. J. W.. n. Hooper EsUte et il. 


W80 




DisWBty, ,„. 








DieaUUty. 


88S3 


Reid. GeoeTieve D.. <e. Bhreve, Treat a 




ProiimateMUKofdr-tL. 


.1319 


Reid, L- D., v.. City oS Loe Angelea, Boe 




EiminE-. 


. 13D8 


Reid, Mark. yt. Aihambra Feed and Fue 




Reid" jX M„ v.. S^ Die«o Tilt and H 




UnrHomable cefnal oF trtatmeot; pro 


MTl 


Reidy, Jamee, vs. FiciGc Cout Aulvay 



iiimate cause of death. 

J, , ^ , Company. 

□inbiliti. 

WU RkhardL S. B,. Ta. Carnej' and Son. 
iMsalnUty and medical liability. 
A. 1A3S Rkhardion, Lome H., ti. Kling Company et al- 
Disability; employen' miecoDduct. 
8813 Rider, Lewie E.,v>.Employen' Liability AeiurancF Corporation b( a. 

Couree of employoKDl; tLsability. 
gg7T Ridcie, D., v>.%m.P.BtK»ien. 
DinUlilr, 
I. IWS Ril^, WaltsB., vs. L. R. Bnndon. 
DualHlity and meilical lialqUty, 
S018 RhH, Acaehaa. etal- ve. Yoeomite Lmnber Company et al, 

3854 tbwa.Lupe.vB. Steele I^kii« Company elal. 

Disability. 
M09 Robtrti, A., vs. JndsoB Manufacturing Company. 

DiiabUity. 
mi RoUnaon. Aaron G., IS. AtebiHin. Top^ and Santa Fe Riutway Com 

IXnbiHty. 
7038 RotMnaoB, R. H..vt. South«nPaci8cFuel(NIDeparMnnt. 

Proxinute cauae of disability. 
8900 Robles, Manuel, IS. Pacific Coast Steel Conqiany el al, 

Froiimate cause at disability. 
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OASES DECIDED AND NOT BEFOBTSD. 



103M 


DiBl>lii>;coi^ilb 


ntbsD PuiGo Compuiy. 
aUindEketrieComiiuy. 


.1324 




.1U4 


RgTi^TsTcoopw.lJ. 


«IH 


^M«U«l'li.t<liU^Z 


H.U»Helk]. 


.H70 


E. Btuky ind Lot Ancelu lUilinu Corpocmtion, 


92*4 


«*.„^..«j. 


9130 




aiier Compuiy etil. 


97M 




leOilCHpontiMMil, 


.1411 




S.'K.NitU6l.J. 


mo 




>Lvi.Cu]B()K. 


10007 




JoeZinlli. 


tm 




Li Hilli prchwd C«p<nti<n <t iL 


vm 




-ugBcU MdIw Coihivd; ct bJ. 


loaw 




ii>lwi.i>dBo>CoQ.|«D;et>l. 


«m 




■n RuilinjF Eimn Comtnuii', i cwpmtio 


mi 




B. TB. Ajbbxiid Cm CompBIJ. 


.im 




lUehnn Shipbuilding CorpontiiM. 



~i. lUO au^HHLF.P.. vL^ilE.RiwliStiidiiietil. 

Dmlniity: aUlule of lindutiani. 
10430 Bu JoKiuin Ught uid Poirs CotpontHn. i oorpontioa, n. Juoh Cuey. 

10741 Bu JoHnu li^t ud Power Copontun, n. Williua E. ToppiBf. 

10441 BuJiwFUB'li|litiiMllNnRrC«i>ontiDii.i«iinnntiaii,TLA.M. Walker. 

>7W Bud>LFid,vi.Piiber(iluafor(IHudinreCoinpuvFtit. 

DinUlilv. 
SI13 e*BdHi.Ji)bBA,Ti. PujEisTuikuulKpeCoi^iuyatiL 

DW>ifity. 
0717 Hbhw, Ccbv, tb. Bcihlehuu Bhiptmilding Corpcrktion, liMuUd. 




Lwi, «td. ti. (^ty kod County cJ Su Ftumum «t bI 
_Bta ame of disbililr. 
Vntn, n. Wut End CbeBuoil Coa^BBy M bI. 
~ — ' of HnphfynKnt. 

— ftt b1. VA. Gr«Bt WotUtn Powtr CmnpBBy. 

. . . -Dployer^c mifloonduot- 

', Gwge A., va. dutlea Stern Bad Sou ct b1. 



in^wL Jbib 



, .._ J.J. V. McN«let«l. 

BiUit of dspgndenCT. 
.1 >._ ctaaoer, vi. Kohls St«Bm Uundry Bad State Comptnnl 

I SwEcT^lw. Dr. F. ToolMT «nd AnloM Job™. 

Jk.lt27 Bi*£!lbl<,^iiii»S., n. AbbIibiji Svgar Compwiy bI H. 
Enploys'B aimmdiiot. 
lOTt 8wum,B.F.,TB.JawipkM.0Uni. 



nt of enrntoymmt. 
«v, umi*. TB. Feft'i Umndnr ct bI. 
Arudnc out of empJo^'nnit j dioabili;^, 

iirSni. — 

liiitt oat of «mployiiKnt. 
sk, Qaoric, va. luge mi Bi 



miHHc tn» of empJoynmt ; diB^li^, 
lOSSt Shoo, HBln>faIr^ IB. CUumlnB SlBd CbmtiBi 
AHsill oat of enudoynwot. 
k. 14H Bcol, winy, Ti. J. ziminaiDBo. 
juitiiit oat of «mploynKnt. 



1 Ukiik, OROTIC, 

DinbiUty. 
i 8illHr,H«n'E'>etBl.Ti, PBeihPortlBndCelKDtCompBnyet 



(ibvGoot^lc 



i32 CASES DECIDED AND NOT RBPOKTBD. 

..•.HIT S^lndn. T. M., VI. PRdSuoknuB. 
Dinbjiity. 
tm Serfl, SebuUsn, vs.City ofSuiRtFulet 

87SS B«f«,J 1 

10249 BuDboaBr, l! H., n. litUr Rint RHJwood LnmbH Compuy. 

10405 Bhapiro,A.,'vi. ArmySurpluBProiierty Btorettftl. 

FiDiimsU nuBe d digBtality. 
Vam Staitty, Muy E.. tt il. tb. Gtccft R. Diky et iL 

Arising mit of employiqeQl» dep«uicDcy- 
I03T8 Shea, Riclurd, vi. Hercules Powder Conpuiy, > uipcntiaii. 

10483 Bb»liu.F. A..VI. ElkaLodgeNo. ISSletnl. 

Arifliu out of employment. 
fi322 SlKllon,Sl^eaE„TB. MoDtwsli Mines Syndiciitfetd. 

.>. ims SlKiDtlr. Mr, Williun'. VI. AuiliDBcd Murphy et*L 

MBO Sherrydun, P. G.. vs. Union Tire nnd Rubber Cimpiiiy ft nL 

Dirability. 
MIS fUiucli. jKk, ve. San Joaqidn Hotel and Mfryland Cumilly Conpcny. 

Diululity and medicBi liability. 
10200 Sliurl«. 0, L.. vs. WejlBrn Pacifie Railroad. 

Dinbility. 
4G17 8kli«, Rumoiidg, vi. Holt ManuAiEluriiH Company et al. 

Disibilily. 
10590 Sigelkon. A. F., vs. S. A. Born BuildinI Company e( il. 

Statute of limitations. 
0293 Silva. M, C, n. Henry Henneken el al. 

Commutation. 
0208 Silvcira, A., vs. F. E. BoolhCMjipanyetal, 





Simpson, WilUsm J., vi. Peniniul* Water Company. 




Employer's nuBconduct: disabililv. 






Biii. Mateo, etc. V,. J. C. Philfarkk et al. 


7093 


8782 


Skirmer, Henry, et al. vs. Employtn' Liability AanraiHe Cwporatie 








Slater. Mrs. F. M.. vi. John W. MtCarlhy, Jr., ot al. 


ui. 1710 


aiou. R. (l!. t8. W. BradGdd, doing busineu aa "Auto Cafe." 






gM3 






Proiimal* cause dI disability 








Disability. 


8785 


amilb. George, vs. Pullman Company. 



mlDBurann Fuad. 



Smith, J. v., vs. Employers' Liability AasuraiKe Corpcration. 

Smilb, L. v., vi. Ruas Market Company el al. 

Smith, Owen, a nunor, etc. vi. B«tiileh«Q Shipbuilding Corporation. Linuted 

Proiimatc cause of disability. 
Snov. Louise K., vs. Wcatern tjnion Tc^egnph Compuiy, a corporation. 



8030 








14M 






So^!j«'lJe.n) el .1. v.. Glen Blur Redwood Company et al. 


M»7 




Employer's mlKondinl. 


1824 


Souia: Frank vs. Hart Wood Lumber Cmpany et al. 




Souia, J. T.. vs. C, N. Whitmore Company el al. 






Statute of limiUtioni. 


0233 


Sparki, Mri M, L,. el al, vs CWdeu Da-n Vineyard Conmany et al. 


0972 




Speny. G. B„ etc. vs. Redwood Inv™tment Company et al. 




IHsabilily: misconduct. 


9689 


Sfucet, George, vs, R, N, Nason Company et aL 




Disability; employer's misconduct. 
Stable, Mrs, Barbara, vs, R, A. Rowan Realty Company et al. 






Dopind««y. 



owGooi^lc 



CASES DECICia) AND NOT REPOBTED. 

I.. A. 1431 Stiniurd, D. B. B., vs. CtankPuisCompuy ctal. 

Mediral luhility. 
K32 Sute CompeiuilioD lutiiniKe Fund vt. Chu. Cnone]!. 

DiuUUU. 
9371 Stall CDmpenntion luunue Fund, n. Mn. Mum* M. Div«y et kL 

AjqwlioniiHiitofdutb beaefit, 
TT«8 SU1< Compewlioii Inninue Fund ft sL. vi. MoUie E. Detmk et >l. 

1<K»B SUMCanpeuktionlnminiiceFuixletkl.vs. PnnkErUy. 

Dliibility» oniDu. 
ions StuM Coi^inialioiiIiiniruM Fund et ■!. vs. Jowph A. Iaudp. 

Frmuute awe ni disability- 
Hog Btet* CampeuiitHHiIiiaursiicF Fund TS.Mn. Ada L. Wilbur MoGnctal. 

Dependency, 
10333 Slate Compenntion Iniurince Fund et al. vi. Alei O. Richards. 

SS74 Sute CominnaitlDu Insuranoe Fund vB. AnluDc Riuiiiia. 

Diaalnlity. 
t480 State CompuiBaliou bsurance Fund vs. Mvtin Spoil et al. 

10233 gtatc CompensitRHI lusuranic Fund et al. m Harry Wrwdstock. 

Ditabilily. 
SftSl Etavris, Katlwinc, vs. HanUDund Lumber CoDRany, a cnrporatiaa. 

u. ISM 8t«ele, Elbert B., v>, liberty Rubber Comiiany. <^.. el al. 
IHRability. 
I071S Steiubart. Nathaniel L., n. Banhm DrydocLand Sbipbuildim Cainpaiiy. 

Diubility. 
e3S3 8teTeiu.M.C.. n. Standard Oil Comiiauy. 
Dittbility. 
I..A. 16S2 Stier, W^ et al. n. Bimani Briek Company et al. 

10120 Stone and Mitibcll et aL n. W. E. FraMB, 

On^upatioD. 
10Z3Z Strack, Mrs. Jamee S.. m Wssteni Union Telegraph Company, a corporation. 

El tent of depepdency. 
Ollg Strieff.F.F.,TB.MDnteiuma Ranch etal. 

DianlriUty. 
8604 Studley.W,H.,n, HanlonDrydockaiipbuiUiiigetal. 
DntHlty 



8A87 Suilivmn. Nora, et al.re, EmpktTen^ LiaHlitT Aonrmnce Corpcration et i 

ProKimate cause of death. 
H24 Sultae, Frances IB. HweBrotlien.Incarpixated.etal. 

Medical listHlily and disability. 
B4T1 Summers, Hattie. et al. vg. San Joaquin Light and Power Corporation. 



10470 i 

fioiimate cause oi ojeaniuty. 
8BS5 Tafunelli, Quido, et al. vs. Wells Wbitman, Jr. 

OflSl Takuhubi, Hiaino, etal. VI.K. Hottaetal. 



0630 TerwiNi^.Jas.C. vs.AsaodatedOilCompanyetBl. 
rank Melioe et al. 
ipire Midea and Inveatment CoB|«ny, a 



Kaabdity. 
Dependenoy. 



Board of Com 
MagnesiteCf 



ProiiTaale cause of disabihty. 
_ „ I , . . , « Fliokiiiiw . 



Disability. 
10084 ToMca, M., vs. Raymond Granit« Company etal. 

DieaUUty. 
10026 Tomlin.J.C.,TS. Ocean Accident and auarnnlseCwporationetal. 

DisabillW. 
10010 Torr«Ke.Joe,VB.D, Paganoetal. 
Mnlical liability. 
^. lAOO Toirlei, Edwin, vs. A. ). lv« et al. 
DiiabUity. 
10260 Tracy, John. vs. Flyno and Tracy. 

DisabiKty. 
W42 Trayioli,&rriet. el al. vs. Federal Mutual UabiUlylHinnoeCs^HO 
Dependency. 
.^. 1371 lYimdad. Ortu, va. Cudahy Packing Company, a cctpfntion. 

6080 Tutampilue, Aleiaodra. el al. vs. McCloud River Lumber Oomisny. 

Dependency. 
9043 Tway.Hasel,etaL vs. Slates Restaurant etal. 



(ibvGoot^lc 



CASES DECIDED AND NOT BEPORTED. 

k, Juke Juu, FLEmpkifcn'LiiibilitiF AgnmimCwiiontuHictil. 



Andu out of eoujIoyiDeiit. 
Idled Kubwidi of Su Knn 



103TS Ui 



'>. W. A, SUpin, el it. 

lOUl ViMUilici. Altnid. n. PultulS^leieti]. 

DiBUIity iiHl mediul liibility. 
8727 Vallejo, ReyEi. r>. Soython hcifie Com|iwir. 

IMHbility. 
VUa Vue. L». VB. Floiidd Fana ud CmUle Cosiiur et iL 

DinbUity. 
1)670 Vu Cunp. Fnnk. n. Frank Coviactm. 

DiHtaliV' 
1271 VuDcMwk.Uicpe,Ti.OrpbcwnTl>eataeliL 

,.1. Ifi20 VuDuKD, Ritxrt M..VB.a(idFRy'>CiltUn(el)i]. 

llDraHiiiiiblii rcfuDi of inalnerit. 
„i. 13S2 Van NoylntenUte Conuiuiy «t aJ, n. Jcmue I«ndey^ 

DiBaUUty, 
8108 Van Vwia, Ray, TB. Steve Kordtulu. 

DitabiUty, 
HSU Varney.Henry, VLltev. Wm. J. Cantnllcti]. 

DisaUlity mad mvdiDal liability. 
lOtW VBiMUo,F.I.,Ti. A. J.&rtaiictil. 

Ariuike out of vmpLoymeiit- 
W03 VaiHUa, Jobs Mary. etil.v>.BeUile1umS1upbuildiD|Carpcnllo>. 

DniendeDcy. 
»M» Vatriiio, J. Iri., Ti.JcaepbGoiualvn. 

Dinlnlily. 
S23S Vaiifliu^,MiwaL.,Ti. AtehiKii.T(i|»kitndSanUFsBaitoadCoDWUiJI. 

SMS Vem.FelkauOctii, Ma. TLRiTtnide Portland CsBVntComiiaiiyet at. 
AriiiDr (nit of cmploymnit. 
^.lOi VelaMlun. Wenealao. n. Prank Ftiylon ct al. 
Diaability. 
10U1 Vmard.W. □.,*■. NoclbmattrnPadSrltailniadCinpuy, 

D»bili(y; caiDii«i. 
8IS5 Venceai, Gmmima, fte, n. Madera 3ii|ar Pine Company, a conxntiaii. 
Eitteat of dependeDcy. 
-t- 1473 VeHcaij Marie, a iaiii«-,et'],TB. Hardware MaDufaatunjiB Company, a «rpvatioB,etl 
DieabiUly. 
t. low Vnca. John, ve. iteific Fruil Eipnai, a eotporadon. 

9212 Vk^Wltiam.n. Great Weatwn Power Company ciCablornia. 

DnbiHty. 
lOOaS VHk.Jolin,TB. The Barrel HoiHctaL 

DuatdUty. 
1D42» Villela,]aaqiun,n. Umted Milk Company etal. 

DiaaUlity; annng out of imiJoyineDt. 
B3M Vodkih, Cuii, tb. Pacifie I^miber Company. 

DisaUlity. 
IIM VooDer Abe, Fred, knonaB Fred VaughD, VI. General PetookumCoriHntwn at aL 

Dwbility; earnincB. 
M81 Viotti. LouiB, n. Amcriean Foundry et aL 

DiaaUlit/. 
BISI VuKck, Mike, TB.NartbernRedwDod Lumber Company etaL 

Dubility. 
fllU Waldo, Mary E., et al. tb. UnitMJ BUla PDlaah Company et al. 

Ciependencr. 
BfliS WaUier, Ral^ H., tb. Moore BhipbuUding Company. 

Statute of limiUtions; diaabUity. 
SaOa Wallace, e. A.. rt.Frnno Sheet Metal and Ror&ig Company etal. 

IMialnbty. 
BtN)2 Wallrip, E. G.. vi. Pacific Mgnufaclurinc Company. 

DiHUUtv. 
IKW Wambold. Verta, et al. vg. Korlbwatern Redwood Company, a sorpotatioB, et aL 

11207 Ward, Jaiua A., va. W. L Proctor et al. 

KBahility. 
1031S Ward, WilliBm, TB. Kj 



9403 Warren, John, tl Produoen Hay Con 

DwbiUty. 
a.l2H WatkinB,Vebna,eta].TB.HamnuDd. 

Dependency. 
8778 WebSa, Mra.K,va. A. O. Spalding t 

Diaability. 
9271 Weaden. Fnneaa F., et al VB. J. 0. Bh 



(ibvGoot^lc 



CASES DBCIDCD ANt> NOT BEPOBTED. 



Br, John C, «l tl. m. George H. Wflfne < 
i.A.V.KitclHiieliL 
ct tt VI. MilliT Bud Lui, lacuna 
Wcw, uiMkve, VL C. C. KuUord ud Bon flt : 

AtWu oat 01 employiiHtil. 
--' ■ u, Yi. rnjliun K<bM et al. 



.-»., . — , ,-. Avenue Gtncflet &L 

Idatibr of Hniloir«r. 
W» W«(t,H».Haiidi.vi.A.L«iiuidCom[BnTM*l. 
BiUDt d dnieodeiiEr. 

MO W<M«ElBtoioComDuv IncHponlcd, V1.H. J. HumiUir. 
nudmte MiHe of dinbility. 
a. ISII Wtwt. Georn, VI. SoutbinaUrn Shipboildine Compur, ■ avpmtion. 

*, 14» Wlulw.&buin, etc. va.LeonuJt ltd Peck ettl. 



w uu. u. 1.. va. \My ana uonni; 

PrtnuDAte eauea of diikbilily. 
Wu^l, T. T., n. Annie W. Mb; 1 

AriBBC out of employiibeat. 
WilkrdiCkiortB W., n. New Ann 



n. Un. Muy, et lL vi. Qty ud Coui 
nriBUii out (rf enplcmueot. 
10633 WlwlKl, Evl, VL W.. J. DMeherty et 

lOMI inut<.,H 

tSSS Wulil, T. T.,*^ 

mm WiU^KLtlwrtB W^VL New Amiterdun Cuuiltr CoDiiany et 

Dinbifih. 
1033) Wilo(BK,LE.,va.LHnurdHeuetB]. 

Ffi"*"TI diiHofity. 
gMO Wilgr,LoawM..et>l.v&Moofe and BmU Iron WorkietnL 

«10g WiUiune, A'. H., va. Una E. Brown et al. 

Diobibty. 
«14g WilliamioD. Mia. Liane. eto. TB. C. Jen»n e( a!. 

DiaabiUlv. 
0336 WUlmao, Mariu, va. Wafuer Confltruetion Company et aL 

IHeability. 
MM WllBon,Fnnk.iia.I>uiBaDiouai>dHBrrelaonelgl, 

IXiobililir. 
WW WUaon.J. S.,va,J.a. WilliamiConitruetionCompwiyetBL 

DbaUlity. 
■■a. I66S Wimrd, A. E., TB. Loe AnsoletSliii;buildiaeand Drydock CampBn; , a 

Medial lialHBty and diBabilily, 
t72S WitlMMin, Flu], va. Ban Franeiaoo Bndge Company et al. 

noiiBalt oaoae of diaability. 
am Wllitatt.ItlllHtW.,ta. James Baker etal. 

MOB WolS. Wred, va. Mayer Manubclurinj Company, a oorporation, et al. 



1 Wo^tnB, Ra&h, va. Soutkwealero SbipbuUding Comia 

i Woodruff, Hasina, va. Maryland Casualty Company. 
DiHbility. 

I Wooda.C.E., va.Aaeooiatal Oil Company etkL 
Diiability;e— '--- 



va. Hanu^lurere' Indemnity Exohanfe. 
nd medical liatnHty. 
to. va. Mo«e Sbiptuihtii 

a. 1601 WohtttmTOwrks, va. M. P. Tufta e( 



I Wooda, W. P., vsTmiui 

Diianlitv and medic 

I WortmaB, u«M. va. M 



ihting Company. 



DU3i»aiidiDeificatliabiliCy. 
WU Wrlfbt,.EOul H.. va. A»ociat*d (HI Company et al. 

1MB4 WnDd9fieb,'Artlinr J., a minor, etc. v>. Harry Vartbilam 

lOm Wyanl,™W.,ve', Crane Company el al. 

EHaabiUty. 
e»96 Wyllie.Jdm.Ta.raabelSpragucBlcetaL 

Dinbility. 
10380 Yah, Arthur WcUb, m Waldorf Hottl Company et al. 

Medical liability. 
0203 Yanaka. Y., va. Southern Pacific Company. 

DiaabiUty. 
II030 Ydeeias. CoDaUaUno Peijoo, va. Ruth Pierce Minini Coi 
UaaUHty. 
ui. 1406 Yoaii(,Haberl,>LJohnSahffliti. 
DiialiUitTi employae'a ndaoooduit. 
100«4 Yoiu|,L.Q„*laLv>. (Sty of Alameda. 



loaron, amu n. 

DepaDdewy: ot .. 

Tm Oaoa^ et iK **. The hci£a Lumber Camp«ny, 



nlU. QMna, et *l. V*. Tb 
Eitent of dependency. 

IJiqineOwGoOl^lc 



CASES DECIDED AND NOT REPORTED, 



937S Zsrolin, Tpr™, gt si. va. Glfn Blair Htdwoci tW™ 

9202 Zavod^.t'TMk.vB. Frank B.LDDECtil 

1. 1M9 ZeiHbe. Mrs. ArUur, vs. Annandalp Golf Club cl al. 
Litent of dependenDy. 
9963 Zook, M., ws. Leaser Btolbtn and Company et al. 



) Adams, CUHod P.. v 

M>ritin>.> Iniiirv. 
: AdaniB, I 



COMPENSATION DENIED 

a LumbfT Ct>iiy>arLy. 



G., vs. Standard Uil Company. 

'B. B«tlileh?m Shipbuildiiig Corpwatioc 



[^liti^ Producls Company and State Compcnsat 

,jo«msM! cause of difflbiBty, 

'II. -George S., va. Standard Lumber Company, a c<irpofatiorL. 

cwDi, Ennelinda, et al. ve. Truure Mining Company ct al. 



I AiuletsoD,C. A., VB.EdnJnT. Peterson et 

Proijmale esuse of disaUlity. 
, AndersoB,Ge«eeM.,ni, BaketCsdngSfi 

! Ansel, J. C.,VB. Moore ^bipbuildingCom|i 

! Arigoni. P., vs. Western Su»r EeSnery. 

t AraaDia. E.. vs.Cr<iekerEslsteCompuiyi 






Fact 01 iDjLiry. 

Ar junB out of emiJoyment, 
Aylward, R. T., vs.T^fic Gat and Electric Company, 

Proiimsle cause of disability. 
Baker, p. F., vs. National anelHng Corpoialion et al. 



.. 1SS1 BallH. Natbwi F. 



9068 Biuleh.Jsmi 
DiaaMlity. 



ican Cin Compai 
id Elks et al. 



) BelI.Ed. vs. LakeVilleyLumbttCo 
S Be!l,WilliamP Jr.. vB-JobsWignK 

! Beliatorre. Msuricc. vs. Dolan Wtect 
Proiimate cause of diaabimy. 

: Bennett, Mrs. Jane, et al. vs. Americ 
ProiLmate cause of dcatb. 

I Bethlebem StJpbuildiTu Corporation. 

. BetWehem Siipbuiiding Cnrporati 

Disability. 
1 Bethleheni Shipbniliiing Corpuratton, 

Course of employment. 
' Belhlebem ShipbuildinE CorporsUon, 

Refusal of medical treatment. 
I Bethlehem Shipbuilding Coiparalic 

I Bethlehem Shipbuilding Corporatk 

Prciimate cause of death. 
' Bethicliem SUj^ilding Corpontic 

L Bethlehem Shipbuil^UnK Corpwation. 

Prounute cause of death. 
' Bethlehem Shipbuilding Corporatic 

Proiinialc cauae of disibiGty. 



■B. Mrs. JaoicB E. Woods et. 
rB,J.J.Murphy. 



(ibvGoot^lc 



CASES DEOIDED AITD NOT REPOKTBD. 

l..,v>. Atebim, Topeka ud 9uU Fe Riilwmy CnsiBiir. 



VU2 Biiniu, P. CmCout lire md Rubber ConfMnyeta]. 

Arinu ont of anptfiyineiit. 
aSU BilkoT, Efanoii, n. Moon Bhipbuildiiv Campany. 

Fuet tt injury. 
Mil Biili,EnntE..v>.III)liDi(hriGriQliMCoDipuT>ttl. 

Annng out si enpkiyiiKat. 
SlOg Biiicbu>,0«orEeB,,tB.TreiiliittuidBhieI(b«taL 

K^bility. 
lOSOl Binl.RubrJ..vB.H. V.Hidlelal. 

Proiunate cbuk of d»tii- 
SeW Biio, Ed, vb. Clovtr Vidl» Lumber Compuy et al. 

Pmiioiatft eauiF of diaability. 
8(110 Kiuda. NIokolu. n. Joe Maiwoi Dray Company et al. 

AnHinA fAjt of employment. 
lW4e BlackwtTl. A.J.,T9.0akda]eIrri«atiaiiDiatrii!let*l. 

VeaV Bleviu.W. J..ttal.>B.D.N, AiigH'ela]. 

Ptoiiiute HUH of dMability; medioal liability. 
103M Block, G<«v,n-I>uDham'i Auto Bui el al. 

Aiisinf Mt cf en^hiyiBent. 
DMT B«rd,SbiniianA.,n.8aBDiifoEt«lrioRai1«MrCoBI))Ur. 

PnEiiBiat* tawe d (UMUEt)'. 
0247 Bonuon, George A., ti. Bupenw lee Cream Conpany et al. 

Proiraiale eauM of diubility. 
10*80 Bow, Joa. A., ya. Redwood Manu^luriiieCompwiyetal. 

AiMnt out of Bm^yiDNit. 
lOUl Boatrom, Ted, v>. Mutual Lumber Company etil. 

Pr(eumatfi eauee of dinlnlity, 
lOOllO Bonra, Francee S.. ve. State CompenaalioB Ineurance Fund el al. 

.A. 1233 Bove^. S., vi.i^iBcEleetricRaUwayCoipwsliOB, Biorpocation. 
Dwhility. 
102M Bouini.G. B.,yB. Old Poodle DocRettaunnt el al, 

Indqnodent eoDtrvtor. 
SUM BradlejT, Mia. L., el al.vB. B.C. Capweli Company el al. 

Protimalfl cause of doatli- 
lD3lft BraiuoD, A. T.. ve. bland TrariQnrtation Company etui, 

Arieiiic oul of empkiymeql. 
I02ST Bnael,^trkk,Ti Park ComminHn and City >ad County d[ San Fiancl 

Procimate cause of diBabttily- 

10113 Brewer, J, J.. v».3UndBrdt»l Company. 

DiBbiBty. 

.A. IS IS Britlain. Wm. T., ve. R. H. Akiander et al. 

Ariaing out of employmerit- 

W44 Brocilo, Vineenio.vB.A. PaladiniFiahCorpofalioB. 

Proiimale cause of diiial»lity. 
mil BrDwelLR., FS-WeetCoMt Wire and Iron Workietal. 

ArisiBi out of employment. 
SMO Buek.EdwardA.Jr., vs. K. a. Crocker Company otal. 

Proiimalo cauee of disability. 
MM Buck. W. K., It. GriDKH Rioe Company et al. 
Independent contraclor. 
..A. 1511 Budaneuaki. Felii. FS. City of Los Aoicles, a municipal corporation. 

MD2 Bumaleail, Mary, ve-fHificGai and Electric Company. 

.A. 11C3 Burnham. Clark. vt.KotntEvHisetal. 
Proiimate cause of disability. 
DOM BurD>.G.T., TS.C.W. FoFsetal. 

Ariiini oul of enuloyment. 
lOOM BuniB^liayF.,ira.HoIiwa»»'.Iacon»rated.icorporation,etaL 

AriuBf out en employment. 
WM BHrUmy]. F n. P. 8. Bible. 

n. SoLitberi] PaciGc Company. 

0797 C^ati 

Proiii__. ._ 
HM Califomia Centi 

Pro ■ 
8974 Cinu 

A, ISU Cam|ibiJl!%uiletD., YB. C. Woehr.elcetal. 
AnnnjE out of em^cnvkent. 
8133 Cwi^ Geone mDiaiD.is. Crest Western Power Compel 

rnKxifloRi 



se of djialniity. 
""Proiimtei 



(ibvGoot^lc 



CASES DECIDED AND NOT REPORTED. 




«Hi Curow. FredA. 



1.1147 Cidlda 

IHwbiUly. 
S3!g Cuddy. Josepb. 

9102 Cutillo, Bewie :■--- 

goiD CulD.AI.ira.W.A.KniMrMal. 
iiK of diubiJity, 
--' -™. John R. T»ytor M 
.»«. jeuleiit enntrmcl ' ~ 
t. 13SS Celiu, 

AridiuE out of empkoymeDt- 
gsn Ctrmti, lohi H., n. Unian Iron Wnka. . 
Ariflinc out of employment 
-i. 1708 CtrvBntM, liouel, vt. FrovidencE Mines ConjpiiQy, n corporation. 

10D«6 ChupmtB, H.BTet Hi. TB. White SeiH[«Mvliliie Computet >]. 

Employment. 
80«S CliiipnMHi.WUliunM vi. J. F. Glusetd. 
Proxunkte cause of diBability. 
,.A. IHM Cheney. John J., n. John T. Dicknmn Campnny el il. 

Mil Oaiias, R., i>. Bay Point Boi' sod MaeufncltirinE CoB^any et >]. 

10832 ChriBtiu. E. H., n. miUB^lheri >nd FJdeUt; Cnsuilly Compuy of New Yo'k. 

Ariung out of emph>yment. 
at32 ChrislwKB, RwDlHld. le. SUndud Oil Compuy. 

Froiiiute cuai of dlnbllity . 
102(l9 Chirk. B. D.. n. Moore Shipbuilding Comnny. 
PraiimaUcuueafdii ' '^' 
"■ ■ - " ?l 

kiutbern CalitnniK Edison Company et 

• . IMO Cbne, Chsclotu M., e( at. ts. Bluiehiird Limber Conpany et 

Sa33 Chwfhley, H. D., Ti. 8tat« CompesHtion loaurance Fund el i 



Arinng out of emdayment. 
Jtowei^CharleiC, i" "— ' 



OlOe CtnweiTCharleaC.Ti.HenryArmhruet. 

(I37S Cndy, R. E.. ye. Buie Compenialion Inlutance Fu 

Ariang out of employmeDl. 
1CI18S Cohen^ Jimu, va. D.^N. and E. Walter Company et 



DiaaiiUHy; attorooy (ee. 
ftlST Colburn. Heleo. ve. Hale Brottaera. 

Pmiimat* cauw [^ dinbility. 
KX% Cslemu. Robert K., vb. San Jwquin Li«ht and Power Corpoi 

PrminiHte eanK m disability. 
10277 CDlUne, Tbonui J., vb. Mason Dy-PrDducts Compuy el il. 
Proiimate cause of dinbility. 
-1.. l$2g Colson. C. L.. vs. Weatou Showcase and Fiiliire Company et 
Stalole Hi limitatioDB. 
lOSil Connors. James, vs. Great Western Power Company. 

Disability. 
8099 Consolidated Lumber Company, a corpncatioo. and Hanufacti 



10340 Contineotnl Caaunlty Companj 
Ariungont of employment. 



ibwt, VI. Pacific ajitscsing Company « al. 

ne. vs. Illinois Pacific Glass Company et al. 

IB. Mountain Copper Company. Ijmiled. 

itonio, et al. vH. Bethlehem Shipbuilding Oorpontion. 

linor, etc. vs. Fred Newznan, dmng business as Newman Tnuufcr Compiuiy. 



m3 Cnft, A. B.. vs. Ameriun Itailway Ej 

Proiimate cause of disabihty. 

..t. Iflle CraviDtti. F. A.. >e. E. J. Cravistli. 

Arising out of emptoymenl. 

10421 Creslit.EdnrdH., vs. Market Street 
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CASES DECmiD AND NOT SEPOBTBD, 

M7( Cnwfwd.JoKpb, vt.aieaOilCoiii|iiuiyofCt>lif[iriiuittsl. 

Dinbility. 
naJ Crowe, Elbert C.,n.BetlilelniiiSliipbiiildingCon»nitiap. 

Dwbility. 
i.ua Cmr.G. W.. Ti.L«ABgelcaPKkiiiiHoiiHet*l. 

1DBS8 CryitallAuitdn'CoBHMBS'stal.vB.IUy Huwo. 

Aiinnt out Df smployiiKnt. 
was Cv^ng, Duid, -n. ffillon Wanhogn Agmiciitioii et il. 
Aristu out lA emi^riunt. 
>. \t*9 Mth, Harold D.. vg. Ontario Fsmr Coiqiwir et ml. 
Arlring ont of cmplojuHnl. 
88BII Daquiito, Fnnk. VI. I^iuu lYiiit uid ProdDOe C«iqiU7 et >l. 



..A, It12 Duitdl, JuDn W.. n. Amerieu Tron Conpuy et ml. 
Dnability, 
SSTS D>vid»n, FbIIoh, n. Belhkhem BhipboOiliiv Cnpontian, Limittd. 

LKutnUty. 
8{77 Davia. T. 8., -n. Bui Aitanio Mett Com|iui]F et al. 

Arinng out of empleymeat. 
DIBS Deu,Cvbett,«ti!.v>.E. C. Kek. 

Proxiiuta cauH of disibility, 
9Hf Deekv.OMqsW., mRaBMSttUMliipCofiiiWByetiL 

JbriifflctioB. 
I»6« Dell, H. F.. n. tteiflc F«ed Cmqany. 

Ariaing out oF prnployment. 
8963 Desider, B.. ve. Great Weatra-n Power Compaiv ot Caliloniia. 

Prniinule cause oF diaalnlLty. 
10668 Devine, John, vs. DuryDelivnyCom^viyetal. 
DinbilUy. 
,.(.1321 Dial, FwKiBoi.m Blue Bird Cafe etal. 
Earninu; disability. 
10217 DimechTlolui, n. J. D. and A. B. Spreckeli SecuritiH CoBnany. 

ProiiDuite canae of diubilitv. 
lOOM Konicio, Chaim. ye. The Red River Lundier Company. 

* Dinbility, 
tM3 Diitasio, V., vi. Great Weilern Power Company of CaliFcnia. 



BS2S Doddard, Niok.n-Ad»iAm>etaL 

hoxiBate eauBe of dhabiliw. 
nil2 DDlbser and Carson lAimber Compaiti' vs. Victor Holm. 

Disability. 
MS7 Donaldsoo, FniKia. vs. GMTgeH. Morrill Company et ml. 

Climate cause oT disalnlity. 
1.11112 Donald, WiMamlLB., VI. VnabwEBrathenetal. 

Fraiimala aiuse of disaUlity. 
1<UI0 Doody,Jeremi^.Ta.UniladMilkCompanytttl. 

StatuU of limilmUoiia. 
9307 Doppg, Mrs. Selma C. vb. State Comiienntion Inaurtince Fund el ml. 

9MS Doran, Eu(«ie, IB. O.A. EdwaldetaL 

Diability, 
9700 Drake, Franeea M., vi. I^cific Gaa and Eleetrk Company, m lorporation. 

Proiimate amuse of disability. 
1, lOia Drown, B. H., vb. Lob Angelei Bhipbuildine and Drydoek Company. 

Pronmmie cause of dinbility, 
931S Dupuicli, Mrs. L.,VB. Plata Hotel etil. 

Statute ot limitalioiia, 
892S Edge, Joaeph, va. Employer!' Uability Absuisikc CorporBtiot]. 

92S3 Edwaida,a«^W.,ettl. vs. 'Dunlimm.Carriian mod Haydec Company el 

Proihnat* anae of dath. 
lOOiS Edwarda. Ray, ete. VI. San loMiuiD Light and Power Company. 

DinUUty. 
94S1 Ecan, Anna, va. Hyde Btreet Grnnge et al, 

PniiiBimte oause of dinlrility. 
7019 El«h,EUney.vB.BetUeh«nS1dpbuildinf Corporation, IJmiled. 

Pnndnala ouae of dinUlity. 
10JI7 Elledge. R. W.. "■ P- »■ '''—"J- 

9312 Eltaw^(.Dr.A,D.,iB.MarylandCa<u^tyCanip>Dy. 

Pact of injury. 
9104 Emery, Honrd V.. va, Hemet Hardware Company et al. 

A. 1G2B Employen' L^Kty Aimrance Ccrpnation. Limilid. ol London, England, 

9188 Eniel, Kmrl BimiHi. va, Kern County Cremmcry et al. 

Ariaing out of employment 
9M1 EnclmDd.WilEmmB, 18. Pacific BanitaryConpuiyetal. 

ftmimate cause or of dinlnlity, 
92Ct Evinglim, PrmMia. va. Jama A. Nelson tt al. 

IKiataUty. 
*. 1729 Ewi]i|,Q«rgeW„>aHnor,et<.TB. QillStonuB Battery Comfanyetal. 

AriBjng out of employment. 
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CASES DECIDED AND NOT BEPOKTED. 



U79 FenundM.AndraMiwqiierB. va. Geoigf W. PFiuiiiekiii^iiBctBl. 

Stl2 Femnso, Miry, vs. Puilii: Bni ami Lumber Company au( WHtan lodenni 

ProiimatenuKotdeith. 
10728 Fidelity and Canulty Company of New York et al. vi. Jwib F. McElniK. 

nSS FieldrtSutiii.eiryal^Sie'kleretal. 

CouTK dI employment. 
9283 Fi«)ierv«. John, va. Califoiiua Breniug ABSociatien el al. 

nelleia Secucitiea Compuy. 









Proiiuate cause of dutb. 


10182 


Flood, Clus, A., v.. RoWn™ and Gillisp 




DinbiUly. 




Fonlaa, Jack, vs. Bfthlehem !<lilpbuildinB 




Pro-iuBteeauaeefdi^bility. 


mn 


Foley. Toney, vi. Pacific Gi« and Electij 




Proiimate cauK of disalnlHr. 


M5S 


FHne™. H p.. ¥>. Lindgren Company ■ 



I Fuuklin.Cortieliui.ve. Pacific Coast Com 



E. G., vs. Bethlehem Eh 



;her. Frank C„ ve. PanSe Poreelun Ware Company 
limateeiuK of disability. 
Elmer, n. R. L. Haueliey et al. 

ler, Douglas, vs. ¥,. H. Hale Abslone Company, Incor 



8.130 


Ganran, A., n. G. Frickc and Ocean Accidei 




Gauchat. Paul. vs. Erneet Wilaon Company ' 




Proiimate cauH' of diiabUitv. 


10020 


Gem™, Cijst, vs, YoscnUle Lumber Compi 




DiHbility. 




George. F. W., vs. Hotel 31. Francia et al. 






10003 0«or^. Mike. VI, Sua Rogers etal. 

Anair^ out of emptoymcDt. 
07«2 Gerbo. Angelo. va. Pactfie Pipe and Tank Compai 



10077 


Geti, John A., «. George Bareuebi et al. 




Froiimale cause of disabiUty- 




GibboDB. Cbaileg R.. et al vu Mar; Porter et 




Medieil liability. 


8SM 






DiKbiUty. ' 




Oieaaler, Hans, ve. St. FraiKie Hotel et al. 


»013 


Gi^'/dirirm iS'onTLumber Comj»uy. , 



.t. 1306 GUlis, Hu(b, vs. City of Alhambra. 
Arising out of employment. 
S42E Gillott,A.D., vs. aundvilBoi Company et>!. 
Employer's miscoiHluct^ 
ui. 1301 Gilquert, Maty, vs. Dr. J. R. HayHs st >1. 
Froiimat« cause n( disability. 
Has Ooldgtorn, Jolm, admr, of est. of Paul GoMslurtc, ve, Bethlekem ShipbuiMing Corporatioe, Lmuted 

B200 OouBiri, Frank, vs,Hogan Lumber Conqanyctal, 

DiaabiUty, 
»3« Orai^jC., vs. Uuiou Fish Company ctal, 

Annrd out of emplimnent- 
B848 Orei(s, JiAu, va. Red River Lumber Company, 

Arising out of employment, 
M21 Onercua, Lauro. vs. Califomia Hawai 

10221 



Slatuleol 
»931 Ouiley, r 



Arbing out of employment, 
"' - CoaalMs 
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CASES DECIDED AND NOT BBPOBTED. 

9WZ HaiLB, Otto, va. WhIctii Casicg Compiuiy et kI. 

AriHDg out nf employincDt. 
10097 HuFner, Rudidph, m GcwgeG. H«kF, 

-i. H23 H»hn, G. H.' M., vs. Unittd Stales Compsny el bI. 
Dinbility. 
0371 Hihn, M. H.. vg. Anwriun Rur«t>y Eiprcu Company. 

10142 Hii«ht, H. R., VI. UoodriFh. BiUurd uiul Rouk ct al. 






Arising <Hit of ffflpioyinent. 
.A. I17S mrvuot, LnriaO,, vs. Lob Angelea Staipbuitding am 
8Utul« of limitatione. 
B8SI Hutinn. Mtb. W. E.. ve. Cuode Uundry et il. 

I01«7 IUitkiDi.A.'B.,VB.BildEii^ CHI Company, a con 

StihilaariimiUtioni. 
MH Hkun. Rubeft "- M™ Am.ii. (^nir- 

DT7T BtM.Qertraat 

OOH Helbic.^liBi]. VB 

1 

A. 148S HEPOruHii. uunm ■ auiKr. cu:. yi. u. jaDDBon e[ Bi. - 
Proxinule eaufle of diubiGty- 
M«0 Uertwc. CliarlH. vi. B«lbl«bem SbipbuUding CorporBtion, Limiled 

t.U22 H«Tkk.H.E.,T8.^E.Willianii. 
Anting out of employineDt^ 
H2S HiU, Frank J., vi. Standard Boi Company ct al. 

1. 1S21 Hindmarcb, U. L., vf. Nicbolla Loomia Company ct >l. 

Proiiniale caiw of disabilily. 
»407 Holbst, Mabel vi. CroniroLdt Brolbcre and Slate Compensalion li 

Arising ogl of eniployment. 
I. 1EH7 Honford. CbealaM., vs. Loa Angclca Railway Company, t corpori 

s. I#ona Quarrira, Incorporated, *t al. 




'a. Loa Angeles Dry Dock and Sbipbuibling Company, 
vs. Tubba Cnrdage Company el >1. 
□aet HhipbuildiDg Company. 

KM IngBlla,&(n. Margaret A., vs. BrooksBndHl^ad and G«icgia Casualty Compai 

Ariamf out of «Dployment. 
IIBIl Iiola, DaiicI L., vi. Pacific Coast Railway Compauy, a ccH-puralins. 

Fact of infu^. 
IIHI Ivelja. v., vs. Provident Irri^lion District ctal. 

Proiiiiiate cauae of disability. 
10400 Jbuhkhi, Thomas ].,y8.W.R.ZumwBll. 

Proximate cbum of disability. 
I012I JarnstI, De. F. D., y>. Preacott Brick aod Lumber CDmpBny et al. 



Jenkins, H.. vs. Studcbaker CorpDration of Amc 

Jeneen, lafiiyetl* F,, va. Foiil Motor Company 

Proiiinat* cause of diaahility, 
Jergeni, »ed, TB. fraW. Cobuin ctal. 

Proiimate cauae of disability, 
JohnaDo. J. B., va. Hudson and Hudson ct al. 

Arising out of employment. 
Jones, Annie, vs. fVhins and Company ct al. 



ra. The Fidelity ai 
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iiS CASES DECIDED AND NOT BEFOBTBD. 

10181 JoHa, John. ta. BelUebem Sbipbuililiiig CorpcntioB. 

012(1 JoIi».T. H. B., ".TheRnlRiTerLumbKCDmiiuy. 

9iM JopuhiOIIti, VI, Roner Stahba Mill> el tl. 

BUIuUollimiUtioiu. 
RT34 Jmepb.JohiiC., ettl.ia.OeorieH. WeiguretaL 

10103 JovH. MKliae],T8.iB«tUebeni6lHpbuildiiigC(rp»Miaii. limited. 

glM Kiliab.G.L.,n.Friegley AiRnrtCorpantion 

pMlotHiir' 

eS7S Kell^, Ckurf 



rln Thomu. vi 



jility. 

9142 Kelly.ThonuJ., vi.TheRcdRIveiLumli«Coin|>uy. 

Dinbillty. 
fl7S7 Kendrick. Y. C, T«. AiMtialai Oil Compsnj. 

Ariflingflut of employment. 
KB* Kap«. CbsrItB. yb. B<;lUe1ieiii SUpbujldkg Corpontion, limi' 

I&liility. 
WIS Kenela. Pelsr. vi. Vmon Lumber Compsn}'. 

Diability. 
BITS KHh, Mix Elb. v>. Leii SlnuH and Commsy et ai. 

Pnainutfi uuH of dinbility. 
mt Ktink. N. W.. VI. ChmulDt CsaBcU Midny Oil CDiDi»iiy et » 

ArJHing out of employineiit. 
10106 Knolt«,M. R„ vB.3oulJiwnPuificCiHS[iuy. 

Pnuimiiti (wiK nl dinbility. 
10078 Kdoi, Willism. Ti.Gr«t WntcniElnlroChBiiiiialCanitwui 

ID(U7 KoUopDlM. Jioiee, v8. R(d RiTcr Lumber CompiDy. 

es2S Koutru, Tbtfidorc, vs. National Smelting Corporation el aL 

aei3 Kruovicb, Jobn, vs. George DttUv, etc., et aL 

Arising out employment. 
M7I> KrihUia, Toni, va. SMnmento Nortbern Ekelric Rvlioad. 

Ariung out of employmeat. 
,..1311 Kniger, Fred. vs. E. P. Nittinger et al. 

Statute of limitalioiH. 
0Ii73 Kunat, OeoTBe. n. Lindgren Company. 



LJ. IMS Iweman, G. A., vs. RobsitE. PoweretaL 

Froiiaiate ouiae of disability, 
10407 lambra-l. AHhuf , n. Union Construction Compuy et aL 

Earninn; diaatalily. 
10283 Umonl. W. J., vs. WedtemPaoiSe Company. 

9012 Landatron. A. A., vs. San Joae Lumber Company etaL 



et of employo 
lee, n. Loe Ai 



k1. 1601 Large. Charlee, n. Loe At«eles Connty Flood Control E 

Anung out of employment. 
i.A. 1373 Lefuigey, Delia, etil. va. Sawyer Taanay Conquy et i 
Pwuimatd cauae of disability and deatb. 
N«3 Lehr. r. A., vs. SauFraneiacoSbipbuildingComiiuiyet 

Diaability; maritime injury. 
MOt Lems.Jamee. VB.BameaaDaTibbitteetat. 

Arjaing out of employment. 
10817 Lenis.Jolia.Ta.GoMbergBawenaiidCoBiiwiyetal. 

tOog Uakoe, Alexander, vs. Occidental Botel el al, 

Ariaing nut of employment, 
~i, 1377 Liiiarea.Victor, vs. H.F. Lens Packing Company etaL 

Arinjig out c^ employment. 
0320 LJsdqulat, Oaeu A., vs. Edward L. Souk e( aL 



Climate cause of disatality. 
9727 ldttle£eld. C. R., ye.AdelpbigecurityCoi 

Atkaiog out ol employinent. 
101T8 Lombard, Sarab, vs. J.V.Collin etaL 



8721 1/Upini. Albert, vs-SUndardOilCompwi^. 

Dintality. 
103S0 Lyncb, Jobn L., vs. SberwioWiUiame Company of CaMloma. 
Ariajug out of employment, 
.a. 1427 Mackenrie, Adela. el al. vs. Evenim Hwald Publidung Coapanr et tL 
Proiimala cauee of deatb. 

"' ' ' 1. Bethkkem 8hipbuildii« Cnpontiia. Limited. 
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OASES DECIDED AND NOT BBPOBTED. 



9603 Msbood, J. W., vs. Fidelity sDd Cuully Compuy of Ne 

9377 UiOvy.W.T., •bCuwIiu Pacific Oil ComiiuiyettL 
Btatuisoflimitttioiu. 
' * - JobD. VL IIUiioiB Pi^ Olia CompuT et tL 

of dinbility 

— . r«- Coofl Baj Lumba Compu)' flt ti. 
iu out of AmpLoyiunt. 
; F, C', vB. L« ADgdcfl Brewinc Compuy ft ai^ 



Ariring oul of enploim . 
t.l33S M>rtiD7EiUi«A.,«lil.yi.J.C.Scottel)J. 
Proiinute ciuse at dath. 
M7a Uir^, Henun, etc. n.SlieU Company nfCulifornia. 



Dinbility. 
MW UutuLjoho.mBetUebaoShiptiiiildingCwpontHiii. Limited. 

Aviiule M11H ot dinbility. 
1W63 Ibnia-PHTy Gan»nlH>n VI, Jahn Lamb«t 

Arniiif out of employment. 
lOIZt Mortinu, Mn. Anna, el el. >h. Federal Coaatfuctton Company et i 

Pioiimite cauH of dinbility and dnih. 
W3i Martian. Tony. TB. A. L-Hettricbetal. 



0940 Hatbsi. Mn. Bessie, ve. Shaw Family, Ineorponted, et aL 

Proximate eauK of dinbUity. 
lOltg Hathen. Orin O., vi. Sao Francieco-Oakland Taminal Raalnyi. 
Ariung out o{ emptoynienl. 
nA. 137A UattbewB. H. B.» *■. Long Beach ShipUlilding Con^iiuiy, 
[HnbjKUr. 
M243 Mattioli.&lgitiDo,YB. Bant Vincents Lumber Company eial. 

Arinac out of emplonneul. 
V7dt Uaaaetta, D.. tb. Soutbern Puifio Compaiiy. 

Pnainat* cause at dinbilily. 
H2I Hedfotd. AfBca Mae, vt. PuiSe Telephone HKt Teiixraph Comiwiy. 

AiMnc out ot employment. 
IIU13 Ifndcnon, Natluui, v>. Stite CompenntioD losunnce Fund el al. 

ArisiH out ot employment. 
MSB Hocr, ffUi, vs. Pakins end Company et si. 

INnbiW. 
nit MeM*ati.G.,vB.F.F.KeUeyetBl. 

Ariaing oul of emptoj'ment. 
KOt Ucreado, Haiie. is. Diamond Laundry Company, 
DWiiEty: earninga. 
..1.H11 Uaritt, Mary A,, IS. Bullock's Department Store 



ProiiiMle eause ol dinbility. 
(131 Mwa,. Oeorie H., vt, Damoiid Supply Company et iL 

ROUDMe otuae of diwlolity. 
" ' " ' ■ *. > •■ .. ^^ ^j^ Maryland Casualty Comj 



8847 lliehael.ChailaE..Ta.Chailea Foreman Sain Company etal. 

AiWnf oM ot •Duiloi'ment. 
8U2 MinsTC., Ti. Union Constnicldan Compuy el al. 

nviimat^ cause ot disability. 
8>1» Hilbr,JohBB.,Ta.BethlehemahipbuiUii«CarpocatioD. 

I^oiimate cause ot dintebty. 
a. I<l3t Mitehdl, Frank D., vt. Los Angeles Railway CorpontioD, a oorporation. 

OSW Moesaner. John. Ts. John Bach Company etsL 

Fnuinate oauw ot diiabilily. 
«STT Hofflt, Thnnaa. TS. W. Caatalor. 

DiMbUty. 

««W HonlgaiHrr, N. W., vs. Wntem Patific Railway CoDMniy. 

DisabUty, 
102«T Honliio. Vera, va. Lloyd Buasell et at. 

AriMC out of MBl^oyment, 
9237 Hood. Benry.n. Van Andale Harris Lumber Company eitl. 



tm Moonih^Auilding Company IS. Charles J, Burkluudt. 
Ariaina oul of employi 
lotan, JactW — "■ 



AriiiiH out of employment. 



10U2 
uk, 1303 Uorey. tapes, etairVs. Inyo Darelopmnit Company e( 
M14 Horfta, Slueon A., vs. Madera Cranunar School District i 



ut of employment, 

ioe, Ti. AmericBn Can Com 



lOTtl MoMT, Manin B., is. Hammond Lnmbei Company et 
Arinng oul ot emplDyment. 
.1. 1W8 Moairove,8am.TS.Fe(leialMutualLiabilily Insurance 
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CA^B DECIDED AND NOT BEPOKTBD. 



MBl MoKB, Rodricuei, Ti.ClurlaLiKkelie«ti]. 
Stwknumg. 
LJ, 1274 Mott. Mrg. Huritt. Ti. rirsinii Hotel et tl. 





Mneboe.. P. 0., vs. Bethlettem Shi 






9723 


MuJb^Mic^ ™. P«LEo'ci« , 




Proiimite aiujK ot dinWlily. 


1327 


MuUm Bellt, n. Altwt Cahn et > 



lymFnnk. v>. B«tU 

10032 McNiUy, R. C, vg. BdmontSbsiniiul Mimns Com 

DiMtiilily. 
a»67 McDiniel, P. B.. Ti.B. F. GibaOD. 

ArinTi£ out of employnKTjt, 
D310 MeN«il, FnnkB., vi.Ebnitli Rcddkk Computet ■ 

Ariainfl out of «mnlDymeiit. 
IDMa McKbdik. Uwrcnee. vi. Robert KendBll. 

Arinng out of empfoyment. 
SSai McGiB,W.J,.vt.^I^.alldM^■.M.Et>,e(e. 

iDd^KDdeat eontnctor. 
iOStO Mnllueh, Qwree E., n, J. P. HoUind Csmpany. 

rase McWberler, L B.. ys. SlsM Compenn'tion IniuniH 

ArinD^ out of empJoymfnt. 
W73 Nhtesvi!, Arthur, VI. Fvd Motor Comiiuiy et bI. 

Proxinute cftiiae of dinbility. 
9US Heine Chultsa. vs. Yowmits Lumber Company et i 

ProiuQile uuu o( diaability. 
10111 Ntslson, ChvlH H.. VB. Eureki VilLey Gmge et BJ. 

BUtuU of limilatiDtlB. 
8402 Meator Jnbn, vB. Lawn Lumber and Box Company 



ArifliiifF out of employment- 
Nolmi, Wm., vB. UnioD ConilnxtHn Compuy et 

Dinbility. 
" ' *■ ■' " re SJupbulldiDg Company 



eOHl Oalei, Mn. Wm., vi. Amadoi Central Railrwd Company. 
1298 Obers, W.d"'vi. W. C. CroweUetal, 

9404 Oberleu, C, vi. Betbkbem Shipbuilding Cniwralioc. Ijmjlfd, 

DimUlity. 
T343 Odelia.PnneHeo.yB. Old EureU Mining CompanjftaL 

Depeudency- 
10202 Oden,}ametH., vt.BasramenlD Bee HaniesMeCbtgliy Company) 

Aririni outotemptoyment. 
SIM Ogden, M. a, v«, Madera augur Pine Company. 

10380 Ohola, John. vb. Union Conalnxtion Compmy et al. 

Proiimnte cause of disability. 
03S8 OIku, Oneu-, IB. RanecT p]al« and Window Glasi Company el al. 

Statute otli mi tatlons. 
10075 O'Connw, J, T., v>. Dr. Hsny Morgan. 

M13 0'Dei,EdininlJ„vB.CaliFornB Hawaiian Sugar Refining Company el 

Proiimate cause of disalHlity. 
8944 O'Reilly. Margaret M.,etaLva.W. H. Ash, aiadnunistralor of thecal 

0304 Paddock. W. A., ti, Maryland Casually Company. 

Proximate cause of duability. 
0722 Paokitti, Rude, vs. Hew Guadalupi Mining Company et al. 

SUlute of limitations. 
10649 Parvs, Peter, vb- Southern Fldfic Company. 

Proiimate cause of disability. 
SKi PsrHsh.Ednrd, vs. Van Noy Interstate Company etiJ. 

Arising out of empToymenl. 
ID733 F^Btras, Peler. vs. Spreckels Sugar Company. 

9030 Pstteraon, Mrs. InK«eiie Nolen. etc. vs. Pei Candy Bt«e et al. 

DisabiUlT 
9S«a Patlenon, fl 

) PeoidooFtheStateoiCBiifwniaTB. Walter Crip 



VrisiDD out of employnoent. 
opie of tbeSlj'- -"■-■='-- 



9570 Feople of tbe Stale of CiHforniaTS.H.S. Little et: 
Proiuute eauM ot desth. 



Ariilrd ont of employment. 
98S0 Peo;Je,of Ibe Stole of California, vs. EngeJi Copper Miung Companj. 

DiqitizeabyG00»^lc 



CASEIS DECIDED AND NOT VEPOWTED. 

..t. lOSS people of the SUle of CKlitorDia vg. National Film CorparstioD. 
AjioDE out qI employment. 
IDUi People id the Stale of Csllflinila ve. Northern Rediroad Lumber Company et tl. 

Pnaimate cause of death. 
WT4 PMpie d Ibe Stsl« of Callfarnia vs. C. J. Foweri luid Brother. 

M43 t<eoill«om« State of Califocnii (Neb Stove) vi. Chu P. Roeglei ud Sute Com 

Pnniinats cauH of death. 
lOlM People ot Uw Stale of CaliCornia vs. San Joaquin Bod Eistan Railway Compaay. 

TntersUte oommefce. 
e;u Perarie of the Slate oT California (Manuel Angelo Alvce) vs. ). Fred Sbedd et al. 

Cdiitk of employment. 
lOlU FeopkoflheSlateofCiGr«7iiavs.J.D. and A, B.SpiwhdsSixiiritira Company 



8711 P»^ of the Stale of California vs. Union Oil Campany of Califorau. 

Iptaiiaation. 
SlU People, of ^ State of California vs. Virginb Pipe Line Contrutine Compuiy el al. 

lOSM F«rry. mha Charles, vs. CaUfornii Salt Company el al. 
DwUKlv. 

L, vs. B. T. McConnaha et al. 



n, Louis, by his guardian, etc. vs. Western Lumber Com 
troiimate cause of diulaUty. 
grao PeUeuU. L., vs. Central Eureka Mining Company et al, 
FnaiDate cause of dlBablUty. 
xklHl Pm>,J<*nHiHoii. VI. Joe Woodward. 
Prodmate nuue of diaalxUly. 
Uau PUIbnnk. Tnnk, ve. Balfour Guthrie Investment Cnnipsny et i 

Ariringout of eraplqynienl. 
mo Pliil^ii;7*MbEdwmrd.vB.8i 

Emplcmr'a misKr '-"' 
ID017 PluHtej. MMwel. w 

ms njmja, Bilph S.. n. Lnniand Byrd et al, 

WIT IV^e^i^ ^n!lLu]i Milling Company ot al. 

Prodmato cause of (fiaabiKty ; £tatut« of limiUitioiia. 
D800 PMe. W. J., ve. Fat Conrany of Los Angeles. 

Pnnimate cause of disability. 

■out Klkin^. T. B., ve. J. A. i^Udnglon et al. 

^onmale cnsa of disability, 

Pfoiimale cause of disal:^lity. 
-a. 17M Poor.E. L., vs. C. H.Ruth etaJ. 
Course of employment, 
U5t Porto, Del, Giovanna, el al. is. United Railroads of San FraneiBco, 

lOlSfi Post, Alfred, vs. Hammond Lumber Company, a corporation, etal. 

Proiimale caose of disKUBly. 
SHI Priest, Mrs. Minnie E.,etBl. vs. ZerlUaPaekiog Company etii). 

Proiinmle cause of death, 
S3G2 Pritehard. A. M., vs. American Can Company, 

Dimlfllity. 
9M2 Purdr, I. C. vs. Office Sunily and Equipment Company et al. 

low Quadroa, IVank, vs. J. H* Maiden et al, 

Pnnimate oauK of disability. 
MW2 Qidnton, Charles Byron, vs. Paei£o Tank and Pipe Company et al, 

Employer'e mieconduct. 
M33 Itaeet«e,Willitm,v>. AlbertG.KoeiHg. 

Arimng out of employment. 
<«.. n.v «nn:.-. -,a. Western Indemnity Company. 

t. Bethlehem Shipbiulding CorporaUon, Limited. 

■1- 1038 Ranfea.O««aeio, vs. CohooPorllaDd Cement Company. 
Statute of limitations. 
MOO Rsach, August, vs. Belh!ehem Shipbuilding Corporation. 

K2t Raemuasen. Leo., vs. Red River Lumber Company. 

Farm labor. 
10O47 Ray. John H.Bay, vs. Howard Pearson Burt et at. 

Proiimale cause of disalnlity, 
8130 Reed, Q,C„ IB. Great Western Electric ChemiealCompHiyet at. 



^laiag out of em^oyment. 
low Remn, Alfred. va.i:DeltoeBo el al. 

Arimng out of emplwnent. 
SlSt ReoBoh.O,, vs. Ken CouMy Land Company, B corporation, etal. 

huuuiate cause of diaalnlitr. 
A. 1721 RiolanfeEdirard, vi. E, K, Wood Lumber Campuy. a eorponlion, etui. 

Stee Rich^^,ig.Empre Mining Company; 
Proximate cause of disalHlity. 



isabiE^. 
ieapfl,?olm. VI 
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OASBS DECIDED AND NOT BEPOBTED. 



>. Um RiuUr. Otta, vi. Lm AaieJet County HoqilUl. 

Arinng out of emj^t>ym«it. 
k. ITlfi Bige, Mn. HbIsd U.. n. Gwrie J. Birkel Compu 

Proijmfctf uiue of dath. 
9086 RiioUi, Anioki, n. Coog Bay Lumbw CDmpuv et 



Dinbmty. 
»7eg Bodd, Qeoife BlHkburn Fiitk, n. Enrdoyt"' Usbilitr Ahut 

tHnbility. 
..1. 1370 RodrigiKi, Jom, ti. State Compeimtian lanmnee Puod el iL 

ProiiDnte cmw ot dinbilily. 
MSO RoH; E. P.. vg. The R«d Rivw Lumbct Compuiy. 

104:8 Honine. Jon. vg. Chester NiWsiwCoiiipaiiyetil. 

Prraiiiute huh of diu<Hhty. 
I0G87 RoyBl Indemiiily Comptny n. Msnel Leij. 

Proiimile CKUH ol ifn^lity. 
■^.IXU Rub, ChriitiiD.VB. A. lincoin Miller etil. 

.J.ISSO Ruder.Joe, VI. Mills iron Works, a coipontion.etiL 

'Proijiniite PiiuH of disability. 
.1.12111 Ruii.Tbonua, T>. Junes LeoDuiItta]. 
Proiimte csuse of dinUUty. 
eOM Rulon.F.E., VI. Moore Shipbuildiii« Company. 

Arinnff out of empJoyment. 
8070 Ruthofotd, Adeline, a minor, tic. vi. Weed Lumbei Comfsny, . 

Dependency, 
BflIB Sacger, U.S., VI. Bav Engineering Company et^. 

Anuria out of eiDployineiit;|voi:imal«rauseof disalnlity- 
10119 Sagiiti, Andrea, vi. Centra] Kureka Mining Company et aU 

Proiimatf cause of disability. 
9227 Sailor, Henry B,. IS. Jud»i] Manufacturing Compuy. 
Proiimate cause of disalHlity. 
..A, 1310 Sailer. Geo., vs. SoullHrgCaliforsia Iron and SlnlComiiBnyetal. 

Fornia Facbng Corpomtton vt aL 

i-FUA.a iiujiui, etc. Ts. Wilson and Company, a corponlion. 

out of employment. 

lin Hospital et al. rs. Employers' Ualnlity Assurance Coiporatiaa ei >). 

Lte cause of disability. 

in Ligbt and Power CmpoMlion w. Tony Fiagn, ele. 



9832 San Joaquin Ligbt and PowH- Conwrtlian vs. Fred Burnham. 

Preiiinate cause of diaabUily. 
lOIOD Santu, MauueLyi.JoluiV. Oalbraithetal. 

033B Saroyui,E..vi.FaulMoiiieeinanetal. 

lOUt Savin, Btneato, vs, Victor OCaon et al. 

SSIO BcauviDO, Ereoie, vs. Hobart Estate Company et al. 

10M8 Scheie, Adolph. vs. Htnunond Lumber Company et al. 

Proiimate cause of disability. 
9840 SchaltiT. W. L., vs. Holt Manufacturing Company et al. 

»49t Scbennck, John, n, William Aoebiiisky et al. 

Froximate cause of disability. 
0231 SclienBon, Sollie, otbcrwine knoim al Charlo Black, vi. Island Transportalton Con 

jurisdiolum; maritime e^doyment. 
10400 Schmidt, Margaret F., vs. Ennu and Brown Company et ai, 
AiiuDt wit of employment. 
,.t. 14S7 Schniiti,Paul, vs.^l^8chmitiCompanyetal 

Arising out of emidoynieiit. 
ut. 1394 Schmder, Guy M., vs. Ciliiens Independent I« and Cold BungeConqranyetal. 

I Scialo, Jc«epliine. vn. National Paper Product! Company et ai. 

er Product! Company et al. 

8701 ScDllacd, Mabel E., vs. United Engineering Company el aL 

Proiimate cause of death. 
9047 Sesmaas, Oeerge, ve. Spars Flour Company et al. 



10e03 Sesiigbt.Wm. 
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CASES DECIDED AND NOT RBP<»TED. 


1«K 


Sbephud, E. A., VB. Rob^ E. ShepUrd rt iL 


nil 


0003 

0270 



Dimi»6ty. 

,.*. IHO Slilple)>.Fu>liiKA..VLBublwdAiilo8UaCc«qiuyetsL 
Aoiinata HUH of dinbilily. 
0412 Sbillliig^W«lB]rW.,<t.&i>Jowi>iiBV>llejFuiiueli]. 

uA. 1301 Sb(»k.Cl«>tdB, vB.8outbeniCilif«iiBEdtHnCoin|iuiyelt1, 
FmI o( injury. 
HW enra, Jen. Ts. J. W. Andenon, et >1. 
Pruntte dmus of dJiabUily. 
..i. 13M aMlv(LAIberlM.,ct>t.Ti.SUulwdOilCiniipBay,>«ari»nlwD. 
PRBnwteeiuBe of dntli. 
IHn nawUMU, Iimv».C(Gf(«ii>HsiruisTi Sugar ReGniofConionlio 

Aiiiiiii oit of anlarmtDl. 

am 8onpwD.B«iiuaif.,n.0ndle/Woad»KlCa>jyudetH]. 

Pmraikla ctum of fwbUiU'. 

.i.ll» SMJ.H.,nC)»patnBub«iKC>f«eIil. 

FMit of employntenl. 

tS»S aDiU,Bob,n.OabornaiidT>UFiuct&I. 

DiNUHIr. 
M86 SBith, C n. BetUebem ShiiilMildiDc CotpontioD, LimilKl. 

FniiButc cBiuc of dinbUity. 
0101 Baulh.EdmnlP.. vlA. FkisUiMkeruidGointiuveUI. 

Artuug out of emDloymeot. 
SS4« Bnuth. Fred T., yi, gouUiern Californii TelwIioiH Comnuu. 
FroiiBBW HUH of diwliiBty. 
.1. ISaS SdhIIi, BenryC, vlC. S. Smlhctsl. 
ProiimileauRafdiBibiHty. 
10324 SBUlb, J. J., vt. aty and County of San FraMiKO. 



Pmthnale oun a! duaWtr, 
Bidtli.jDl-" - ■^■ 

Bmitb.J.; 



a. liTV Siaith.jDlmM..T9. Martin Quini! 
Proilisalc GiuR ot diwWity 
0T8I Bmitb. J. W., m A. E. Deys d 



,_ ,_, .i.MaddocksIUtieliftil, 

Lmi tor liTina eijieDgn. 
1825 8iutli,RiUhAdele. eto.VB.MibBBrotbin,acoiartiwr^i|i, 



a. 12H ButlkRiifiiaL.. VI. Long BacbShipbuildiiw Company. 
IhaabilHy. 
0038 Smtb, Tiptoii A., vs. Freuo Rock Producta Conipuiy et 



S83B Sobch, Jerry. V8. Standard Oil Company. 

Diaabliity. 
04IG Soiua, Claudia M..VLFa«6cSteaffiiUp Company, 

Proiimatfl oauae of dF*bb. 
02H Spalkw.Enrico, VI. FiUppoDevenceiiri.eld.. ettJ. 

AriBinc out of employment. 
0422 Sp«». Cbartw R.. ti. Bethlebem Shipbuilding Corporation. Lin 

low Spiiidhr,Cls>tav,vi.Liui«ciid«{Bakin( Company et^. 

Arujngoulofemploymnl. 
Odil Smofha, F.. TB. BctUebrm ShipUiili^ng Cwpontion. 

Pmiaata cauK of disbUity. 

^<^Cjb«t», Ta. Pacific Coait Shipbuilding Conmany et al. 

(343 8ul!iBsa,T 8., va. CbHi. C. Moore and Company et al. 

Statute of limtationa. 
"•W4 SWSjjOVN.. VB. Emidoyeri' LiahUity ABura™ CorporaUoB I 

B8T8 Slanurt, W. R, va. Union Coutniction Company et al 

ProDBat* tame of diability. 
0(48 SbiDbMLRobertJ., VI. Holt Manubcturini Company etal 

DiiiUIi^. ^ "^ ' 

lOHM Suit. Pre£ ete. va, Jersey Milk, Cram and Butter Company ct 

nioimate eauae of disabiUty 
10208 Btjt«Coii»eni»tionInBirancePu«letalvi.H, C. Daken. 

DiHtably. 
02M Btatc CompeniationlniuraDM Fund YB. Andrew A. Friel el al. 

Dependoncy. 
OgSi S(Ma Compeualion InmraDca Fund YB. W. F. Coukr. 

Pnuimale rwiie of diaability. 
10323 8MU Conmnaatioii Inaurance Fund tb. Chriatian Ban, 
DiiiUn&. 
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<4b cases decided and not iopobted. 

t. ISea Sute CoT^«iinition InmnncB F^ind vg. WilUr Wlnton. 
DinbiUty. 
SS27 StOBbMlur. Frank E,. va. E. K, Wood Lumber CoDqaDy, > CKpcntion, e( al. 

iDdepcDdenl contrarfof. 
HB6 Stiact. Tboimg, vi. BeUiiebem Shlpbuildini Cocptnlion. 

BtatuUotlimitatiODe. 
10280 SteisWKiii, Qwrg* W.. vs. B«l]ilcheiii Sliipbullilli« CorpontHii, Limilsd. 
Fmiiiiuite csiuc of diability, 
Stdnrt, HuTf, tl Valenti. Marii 
FminiBt* muK of dintality, 
KM StioUam, Fnik, n. Sautluin C 

Aiiiiiig out of empkiymeiit. 
8997 Stockton lire ud LWicI Brick { 

FmiipiBte MUH at dinhihty. 
10183 StoddinlCurtia Stanley, eu.vg. 

not 01 emplaTment, 
II9H ShHw, Herbert W., va. R. Mohr a, 

AliODf out ol employiunt. 
7271 p- ■-->■ — .T__.^.__ 

tat t , , 

Proiiinte »iiik i,l disaliility. 
9110 Struv*. Mm. Mine, ve, PIkbt County Font Gninere Cwii 

Proanute cause of diaability. 
10348 Such, Ji^ It. RegilieDt Ssfewbeel Compiny. 

Ajisinc out of employrneDi. 
9988 SuHii, Pctv. n. 3oulliern PaciBc Company. 

Fraijiiikte canfle of diasbility. 
I06{3 Suiet Honuhcturini Company ctal. vs. ErncEt J. Silra. 

S807 STaB»iL.BobHt,T9.1l'.P.FullerindCamp>oyeiiil. 



I Tavior, Hcmy, ys. Kenneth WiUong, 

Couroe of employBBnt. 
i Taylor George W., va. 0. E. Blown < 

Disability* eniployfi«^B misconduct, 
i TaylcH-, John, vs. Fnnklui Hospital e' 



»«£3 Tcdfotd, Bertha B., vs. Americu Red Cioit, Pacific Divis 

9384 ThampeoD, Ernest P., vs. Belblchem ShjpbuililiDg Corpoti 

Statute of lifflilatioDi. 
10021 Tlioii]pson,0., vs. Charles Tobeon el •!, 



9818 


Thompmn, Wm. S., yb, Barrett and Hilp et al. 


9970 


Thomas, Charles, vs. Eriekson and Peterson el si. 








Thof p, Williim A., vs. Bethlehem Shipbuilding Co 




Disability. 


10323 


Tiflany, A. H., vs. Banta Barbara Tran.Icr r.<.mpa 






92S7 


TiiU. Olli. vs. Northern Rcd-ocd Lumber Compan 



9937 Tippell. J. C, VI. Bethlehem Shipbuilding Corporation, Lim 

ftozimate cause ol disabihty. ' 
SBSO Toll], John, IS. Bethlehem Shipbtiilding CorpotatioD. ■ 

Disability. 
10308 Tomaaevich, Paul. vs. California Fruit Eichange el al. 

PtoiuDate cause of disability. 
0:92 Tomlin, Cecil, vs. Gilroy Hot Springs et al. 

a. 1S89 Tscharner, Robert, vs. Vista del Arroyo Hold Company el 1 

9081 Turner"^. Gr^" i;°^T ciiaa. Johneon. 

10170 TuTMT °iir°B°, vs. National Ice and Cold Storage Company 



a, Dora, vg. Califotnii Choeolale Shqi et aL 
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CASES DECIDED AND NOT REPORTED. 

i. 1S18 Vuquu. Riy. n. Globe GniB ud Mill>D« Ompauiy el al, 
DiahiUty. 
imt VM^hn, C. W.. wi. Jerom* DtlMli-e SBvke Ompuny rt si. 

Anung out of emptoynKnt- 
SMO Vert, Elmer, n. BetUebciD ^hipbuildiog Comontion. 

ProiimaUciuMordiabimy. 
ia2«3 Viiiiuw.ViiKeiiio, vs.SoutbaiiPui6cComiBiiy. 

fnttntale commerce. 
8937 VoderbfiTK. Hvniy, ti. J. H, Kwfeknd CompuLy ct al. 



n&l Von Lenten, Fnnli, vs. Olymjun Dredgint Compiny et al. 

1022S Wackier, Lloyd, vs. Peacock. Aleundei and Hunter Compaiiy et al. 

9302 Walker, P.M.. VB.G«irge Wagner etal. 

lOU) Walk^lVhn, va civ o™! Angeles. 

,J ma WsUate, TlKimu,va. WealernMHliji>eryCom]iKnyctal. 

1031! WalJ?,°Sdee.™.''w|[f?B.'EBl«lyelsl. 

Proijmat* cauee of disability ; italute of iimital ionn. 
8BI5 Wuo, Lake.TLBosidof PuUicSetvKeCDiDniiwwnersel^eaiyDlLDaAngGlra. 

SUMIe ortimiUlioni. 
9tS8 Ward, Joaepli. n. Union Trust Company (I af. 

Identity of «nployer, 
-A. 1!73 Wart.Georgt,Ti. LuAnielea Railway Cwporation, 

Proiimate cause of diwulity. 
IM2B Warren, E. W.. n. Great Weitern Power Company of California. 

Prviimate cause of disibjlity, 
9038 Warren, William, VLLeiieS.Johnicnetal. 

10124 Weanrl'c^l E..™!'Yose^le Lumber Company et al. 
Independent contractor. 
.J, 1340 Welcb, George, VI 



1. Androa Motor Dray Company el al. 

.E. Miles etal. 

A. lllS WhIfcJ!H"F','!"m'Sd6^fce™e'RSiiw cJil^l^m. 
Proiimale ctuee of disability. 
Om Whalin, Cbarlee. vs. Bethlebrm Shipbuilding Corporation. 

8192 Wilburn, HyD., etd. vs. Z.E.Simpnn. 

AriiioE out of emplDyment. 
1317 Wilooi, Dudley B.. ti. Cbarlei E, Perry et al. 

Pr ODUate taun of dnbility. 

10338 WOlanJ. J. F.. Ta. H. G. Shaw Coaqikny. 

ArinliE out of emplorlMilt. 

W.11: ^ "'„Ti.Ca]iforiuaP™Bel»l, 

lueofdinUKty. 

nl G.. VI. Log Angeks Shipbuilding and Drydock ComiMny, a corporation 
jxauu or ikmitatiojw. 
I Waiiuna, Nrat. n. Umpku Ranch Company, a (crponiioD, et kI. 



._ i., vH. 1x4 Angeles Invntmcnt 

ProELBatecausei^diBabiUty- 
i.Hil WiBluM,Alo(i». vs. Hank Mann Company etal 



9S09 WilBn,.Qeiv|e, vt 



9801 WUeon, V. G., vs. D. D. De Luca Compcny. 

Ariiing out of ooptoyment. 
a. 12*0 WimeolL S. A., vs. Orpheum Building el al, 

DinuV 
>29> WoDda-JohnR., VI. Peele Brothers etal. 

DinUUtj. 
9508 Wntovieh, William, vs. Bethlehem Bhipbuilding Corporation, Limited. 

Diaabifity. 
»6S1 Wright, A. W., VI. Rivei Farms Company, 

Statute of limilationa; pioiimate chuk of dieabilitv. 
UOl Wri|ht,Gordon, vs. Fred lini Motor Company etal. 

ProufHIe cwue ol dinbility. 
8947 Wright, Jamei, ve. La Mdnt lumber and Trading Compuy et al. 
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OAeZS DEOIDED AND NOT BBFOBTED. 



DiuiiiUly.' 
*8M Yrigoyen Miutl* VeUi, He. vs. Now Id™ QukkjUver 

Denpdmcy, 
SIM Zakuiin, Hug, vi. C^iimg Amciilfij Rnjdn Conpii 

AiioDf out oF«mployzneDt, 
SOU ZilBiui, Jwob, vB. Moan Sbipbnildiog Compuiy. 

M78 Zernu. JoK VI L. G. ZervM. 



L.i. 1S8S AiuUu, Yaa. et il. vl Selii Polynoiw Compuy et i 

MOA AGvin/Toiiy.n. Moore Shi^niikluiECoDiiKD)'. 

8917 AUred, W. M..Ti.AiDaic«n'IUiliny£ip(«L 

BOOS Ath.FndJ..TB. WilfiuwiniixIGiinlletil. 

10673 AahwutU. Divide. •a.PiulE.Dniitelle el il. 

UI.1211 Balboa Bach AisiiKiuBlCoiiipuiyTi.M.C.Cdviit, 

M31 BiHOTJchn. TarkrandOiwiDkeetal. 

971t BanuU, A. B.. va. Gmv Vuiwr *t >J. 

9780 BeUMiem ShipbuUdhw 

W71 Blodgeltetil " "" " 

W* Bi>dwot«.Mi ^ ^ 

10582 Bonnme.John, VlLFwiteC(l•lHBotaICoEll|«nyet — 
WW Boyle, Jamea, va. Main Iron Wrata and CaliforcJa Caaualty Indemnity EiFl 
L.t 1701 Brewd, Ray. vs. Lot AncelesOaB and Electric CrapwattoD. 

T7S4 Brewetw, Jamea, ve.Emn Dingle ft al. 

0814 BrDmn, Eugene G.,vB, County ol Sonoma, 

0418 Brown, Chtiia T.. vg. BetUebem Shiptiuildini CDiponiliDn, Limited. 



aiHo and Tayte et tl. 
VI. Prank ^man et al. 
Mte CoaH Botai Comi 
jn Iron Wfflta and Calil 
Ancelee Oaa and Electri 
Emn Dingle etal. 
VB, County of Sonoma, 
I. BetUebem Shiptiuildii 
'. Divert Company et a], 

_E. D. HaU. 

npaaa. Lucy A,, va. Mason By-Prodoeta Cc 
idoua, Ocotn, vi. yoaraiiil* uimbcr Com[ 
wn, Edward M.. vs. Ftymoutli Canaolidati 
'" ' ' . CoBDva. Green and Com] 
M. TS. Jamea C. Davie. Dii 
il. vg. The Eianiner PrinC 
. Stauffer Cbemkal Cnmfriu 

lolm Bare et al. 

1 Luinber Compaiu' va. Alei PeUegrini. 
City of Ua Angelce, eti. 
Ti. California Packing Corp<nt»n. 



s, I. C. Divert Company et 

8408 Campaaa. Lu^ A,, va. Mason By-Prodoeta Company et al. 

MHf Candoua, Ocorge, vi. yoaraiiil* uimbcr Compuiy. s cwporation. el al. 

0O72 Cwaon, Edwd M.. VB. Ftymoutk Ccmaolidatedaald Mtnea, Umiied. 

S883 Cavalli. famine, va. CoBaera, Green and Company et al. 

8T03 Cbolieo, Ouadaloupe.TS. Jamea C. Davia. Director General of RMlraade.eti 

■181 CDtan,HuiDali.etsl.vg.Tlie£iBninerPriBliiigCompanyelal. 

B5S2 CriTsUi, AngBia, va. StauBcr Chemkil Compuy M al, 

7887 Cunnii«jBIDeBF.,ve.E. George el al. 



82(7 Dolbeer and Carson Lumber 

1. 10«2 Drain. John H., "' ' ' 

fte2D DuDoley, Emile 1 

ftfiSO Ecker, cWt.n. 

1022O Eliea, A. J., va. j. n. uiieiai. 

fll76 Farrali, N.J.,elsl, va.PM!i£cRaUiniMil]BetaI. 

10M7 Feifuaon, Daniel, vs. Bethlehem Shipbuilding Car 

10008 FinEelateiD. Sara. vs. Moore SbipteuldingCompan' 

«lt7 Fnriado, Jack. VB. Moore Shipbuildinia>nipany. 



S8J7 Oeaiy, Wm.R.,*tal.Ta.NelaonandFor^h(!ts1. 

0017 (Hauqu*.AinyBeUe,VB.JolinV.Ga1brulhetat. 

1.^1442 QbdJn, Prank, va.Chaa.LokMBet^. 

lOMt Glea, PBter, VB. Stale ffifhway CounJBBion It al. 

Ljk.lMT Ooo^vr 71r« and Robber C(av*nyet»I.TB.F.L. Carver. 

UM Craves, £.H.,VB.F. a MarphyLunbscCumpanyelal. 

18(2 HaU, Chariea, VB. Moore Shlnbuildini Company. 

M» Hamley, Amanda. VB. City of Ekn Joes. 

lOSti Hamilton, Mary, vb. Uvingtlon Brotbiaa, IncorpcnUd. 

«|]2 Hammaud, E. a, vs. Moore Shipbuilding Campany. 

10H4 Hampton, Edward, CI. PulEe'Ank and Pipe Company etal. 

L.t. 12IS Hanes, lilla, vg. George Cairolhen el al. 

»514 Hartford Accident and Indenuily Company etal.vB. Loo Fay 

SMO HawHns, N. G.,etc. VI.E. D.Bevilt. 

S982 Hendereon.MrB.A^VB.F.N,VareUaaelaL 

VS37 HesB,Williara, VI. DoknWreckini Company el al. 

MU IGdalgo, R., Vi. Moore Bhipbuildinf Company. 

M70 Hincr,Dai4d,<e.B.Ra>euiicrgeta]. 

8818 Houi, Abbot, VB. Standard <KI Company, a coriKntion. 

4810 Hu^os, Flank Hardd. IB, C.L, Best OasTnetion Company 

nt ordered beyond 240 weeks. 

~i. haadena Qroooj et al. 



8811 Kinni „_, 

gi«0 KochH, Albert W, vs. Ball Machine Works et 

«M1 Krigfaaum,Jr?omeG.,ctal.vi.UiryIveiCi. 

8878 Laade, E.H.,va. Ocean Accident and Guaranl 

1503 Urson.AI.VB. W.L.LedbctleraHlCompaBy 

8831 London Guarantee nod Aeciri>nt Company et 



dbvGoo»^lc 



OASES DECIDED AND NOT EEPOEIW). 

SSM Lopci, Mrs. Muy, vt. Tbe Pelaluzni 

4731 Muiu. EGu, VL Spring VsUey Ws(c 

9163 Mit». Anu D.. v>. City of BuU & 

mi Uu,AlLn.R«<nrd(»l Company e( si. 

,t. 14S2 Hirtiii, E. C, n. Employa'i liinlity AHuruceettl. 

.J. 11124 UaryUiiilCuiulty CominnyMal.Ti. 0. J. Msikiiia. 

lOOOl M(jb(iarM.aiug.«'AiiKricuiBiKuitCDiiijiuyetil. 

8U2 MioheLHuuKtU, etil. vi.M«]nBliipbiiili£n(Coapiiiiyiitiil. 

SITS Mildfidd.^oieph.n.PaBiflcMHlSteuBahipCamiiuj. 

.1.1907 Milltr. Un. Bt% M., «l *l. VL J. (Ninrri el *1. 

^. 1487 Msn. Bunu, n. Cokoui Lime ud Brink Cooqiuj' «t al. 

10080 Moore Btaipbiul^iig Compuir TL MuT actmu. 

87M Moon Sh^biiikGiigCoiiipaiirn. Janet Marieji. 



. .. , . Conpany, s eorpocatioB. 



10278 Moore SU^miWiigCoDpwiyTa. John J. EIbb. 

lOm Mbi^dTOw Cafe. Ti.LoaAinlaSkipbujUiiig and 

^1713 Uidhr, C^ Rkdiard. VL Guy Rwhard CrtuDp. 

tnS HeAidh.Joi^P.,n.8chitnw8t»«I^CanqMii 

BBM UcaBtky,F.I.,vi.BlaiiBudWdvtaetar 

9m HeCittta',J(^H.,«laLv>.Cliarl«Fnd(irick»r-' 

—1 MeDuieL- 



gl. Ban?, vl J^W. WalkCTandJan 



*6U HeKMw, 0«o. R.. h. Santa Ron BucbaU Club. 

SMI McKmiia, Uattbew, ve. Haoloo Drydook aad SUpbuilding Conpany et 

lOlOZ MeQiHHl, Pnnk. vs. F. Godcham, et >]. 

S0T4 NadiB, Annibak, n. PaoiEc Lumber Company. 
Proiinale cause of death. 

;i. I2M Sni. GroTtr L.. va. Solvay Proc« Company <l ■!. 

8tT4 Wcbobon, H«iiy.TB.HsiifdnllDeCom|iaiiTetal. 

8330 Nungcaaer. H. L, va. Amrinn Railway EipresB Company. 

8513 iyBrwii,Eii|BiK,VL8laulanlCH)Colivuy. 

KM Odell, Maty C..ct*l.n.Atelwon,Topcka and Santa FeKwlnyComp 

lOOfiO (Hiler.ClinHn.TL Maryland CanialtyCompuy. 

-1.1332 Olivera.Mr«.ieniiw,i«.Ed.CBbrigBetal. 

IU77 Palo. Mike. n-Bngda Copper MinjifCoinpuy. 

S33B Paul, ioaenhiiw L.. n. Homnoad Imbv Company. 

..1. W4 Petitl.T. J.. TB. Ontario Water CoMUDjetal. 

..1. isas PiulEpB,Mra.HelM.vLLoaAn»lHSUpbuildingind Drydock Compao; 

lOERS Pidronti.BBvBo.ti.Dinwidi£eConfltnBtH>nCoinp*iiyftat. 

8688 Plakt«na, CbriLTi, OcuB Shore Railroad Compuy. 

NU FocuD.Sam. vB.W.A.Be(e1ielet>l. 

403S Porter, B.B,.n. A. Roaeetal. 

8118 FTater. Albflrt J., vb- Bammond Lumber Company, a 

M8T PriBorHn,9ileue,eta]. >e.Pacik Lumber Company etal. 

7I7T Punleg.UarGue. ve.DoDovanLumb«Compinyetal, 

SIB3 BoHnsoK. J. J., va. Stale Compenattion Insgruue Fund. 

.1.1538 RoDiu, W. E.,Ta.WilBonandCompuy.Iiicornira((d, oFCaliFoniia. 

H37 SaioBClii.PraBk. vi.CslilorniBHBwHiBiiSiigBi'RefinjiigCamptiDyetaL 

ms Sala, Btere, T>. The Red Rirer Cranpuiy. 

..1.1438 SaUabmr, Oeorn.vLSoatkenCouRliegGBeCompBDyetiil. 

1H44 Baloni,0., va-FeatberRivoT Lumber Company etal. 

lOOW Seallen, J. M.,Ta. Moon Shipbuildini Company. 

3012 SoliilliB4y.CBil,te.6leuDet"Baiidon"etal. 

«fail SehnkTHn. Lncile, Ta. Waters Union Tck«r>p(i Company, 

.1. S8B Bkea.DaBM.VB.CharleeG.Perryeta]. 

1414 Sbelby. J. Q..Ta. Barker Brotbenetal. 

won giln,libnuelR.,n. Nllionallce and Cold Storage Company el al. 

10870 eilai,BBU A. •i.Horcube Powder ComfBny. 

-1.1368 SMilh,J.a:T(.Edintd<iuidWildeyetZr 

9787 StspteBB,IrBV..TB.UIiiiiBaPaei£eQlBiBCoiapBnv. 

-1. 1408 EKenBioD, B. A.. 11. SoalhweiterR ShipbuildiBg Qimpany. 

7372 Stooka.E.E..Ta.niU(rOiiCoiBnuyofCalitgrni>etBl. 

9704 8ntt,Tbomw,vt.AlBakaPBekenAawnl*lion. 

.1. IISO Tate, E^ealC.,TB. Home Beniee Company etal, 

8303 TerTaiio,N..ta,EiirekB Bailer Work! etal. 

1IB70 Terrell, Bert. VLMiaaion Band and Sock Company etal. 

9104 nwde. Sophie Alma, etkl.va. Cutty Motor Confpany el (I. 

S212 llioapnn, B. P., n, Yoaemite Lumber Cninngnv .i .1 

^9496 nompaiinjTliutnwB,vg.autaJeD*eB. 

m Skipbuilding Company. 

, , ji Powr Company ol Califwaia. 

9429 Viekery. diver, n. SMndud (SI Coniiwiy. 

9088 Wade, David H.,VB. B.J. Cliriitmaietal. 

10184 Walker, T.W.TLNewhall Land udT^nniDg Company etal. 

u. Uti Ward, MuEststC, etc. IB, San Antonio Water Company eta). 

ni3 Watner, Ruasell W., vi. Federal Mutual Liabilily Ingntance Comi 

8197 Witbeck, Marnret. vi. Ktonenberi Realty Company el al. 

8213 Witto. Caroline, TB. C. F. KliKutd ct aL 



(ibvGoot^lc 



k.nrn CilUiiuli.LiUyE.. vs. Wallace Re6i 



OASm DEOIDED AND NOT SEPOBTED. 
STIPULATIONS. 

al Califrsnia, a cspo 

atCieEdDa.eta]-TB.L«fl Angeles Shjpbiukling and DrydockCo 
.. VL QaDUDODd Lumber Company et ai- 
rs. Bctblebem Shipbuilding Corporalion. 
E., VB. Pabner and McBcyde. 
nio, TB. CaUfoTDla Barrel Company «t al. 
■a A., VI. Groneri' Pwking ami WarelioinInK ABBOeiation el al. 

airia'ciS: vroairy De'imo' O^pm^H™' 
Highway Comnuraion ye. Rosalie C. Robicaon et al. 

UQuela, ct al. vg. Pacific Boi Faclocy and Federal Mutual liib 
We&lern Pipe and Sled Campany- 
vg. Haulon Dtydock and Shipbuilding Company. 
-^- -e, Clark and Henry C------ ■ 



ch, Lilly E.. vs. Wallace Re6nerieset *1. 

Nellie Nal. «l aL la. Pacific Electric Railny Company. 

lire. LoteUa, vs. CaraiHi Hill Gold Mines ttal. 

iTdS Cunha, Mariano Alves, etc. VI. DuttoDl^edgi Company. 

10503 Davia, Emib, ct aL vs. Paelfio Gas and Electric Company, a corporation. 

9724 Davia, Frank D.pVa. The liiant Ponder Company, CouBolidsled. 

«lfl» DeLuecs. Mri. Mary, et al. va. 0. F. Engram et al. 

«0fi9 Ducheeuay, A. E., vs. San Joaquin Valley Packing CompMy et al. 

9613 Evans. Nancy W., ct al. vi. Hammond Lumber Company, a corporation. 

10411 Eveland, Chester, vs. Oio Loma Faims Company el al. 

,1. Mi PbriD, Mrs, J. B.. et al. n. Barker Brothers. Incorporated, tt al. 

..A. IMS Foosc, Jesne L., et al. vs. Southvestern Shipbuildins Company. 

103S2 Preemsn. Mra. BJt.. vi. SouUiern California Edison Company. 

We3 Freilas, Manuel, Ta. BelUebem BhipbnUding Coi peralian, limited. 

lOSH CarciB. AnloiiiD,iIB. Dunniiif Brotfcenetat. 

,.A. 1392 Garrett, Mary E., et al. -n. Pacifio Eicctrie Railway Corporalion. 

SB33 General Petroleum CocpotBtionetal.va. Elisabeth N. Page el al. 

10101 GetUe, Maggie Ann, et al. vs. Union OU Company of California. 

9711 Oillen, Queen Victoria, et aL ve Paci&e Gaa and Electric Company, a corporation. 

8851 Gileon.ElbelC, vs. Southern PmISc Laud Company. 

,.■. 1303 Goldberc. Marie Harris, vs. BanU Catalina Island Company el al. 

9316 Green, Mrs. L. M.. vs. ivifie Ga. and Electric Company, a eorporation. 

94M GrDkell, Clara, et tl. vs. Sao FraiiciacoSaiiramentD Haihoad Company. 

10401 Urombach, Katharine, vs. A. Kubn. 

9462 Haglund, Hildur, etal.vs. Moore Shipbuilding Company. 

89U Hsmill, Mrs. Merle W., et al. vs. Fullerton Oil Company. 

Li. U2i Uarle. Marie M., vs. Soulhweilern Portland Cement Company el al. 

0613 Hartford Accident and Indemnity Company vs. J. E, Parsons. 

102M Hs.aard.CsHierineFaye.vB. Standard Oil Company. 

10026 Hickey, Mrs. Thomas £., vs. Stfuart S. Smilb and Company et al. 

10GS6 Hill, Rulh P.. et al. vs. Standard Oil Company. 

^.1. 1837 Hoover, Maude Elaine, el al. vs. Southern California Gaa Company, a corporation. 

0341 Hurst, Thomas, vs. Bethlehem Shipbuilding Corpomtion. 

9254 Iwanaga, Natiuo, va. Frank G. Locan et aL 

10356 JoueBlRuth.etal.'vB.CentialCalitorniaTractionCampanyetal 

9602 Kasavan, Maurice, vs. Bellilehem Shipbuilding Corporation Lirrulcd 






L.1, 1815 Kilpatrick Jennie, vs. Califiwnia Club, a corporation, et al 

"'' gbuikling Corporation Liimlei 



,:!.■.»■-. I 



ID3S3 Lembke,,fohnH., vs. WhilcombandSuiithela], 

,.«. 1S42 Lloy, Mrs, MarKaret May, et al, vs. Southern California Telephone Com 

986^ Madeiroa. Manuel T.,va. Frank King. 

10122 Malt, Uesler E.. vs. Oeneral Steamship Corporation et al, 

..A. 1816 Maoey, Mte.Beine, vs. Lea Ai^lesGaa and Electric Company, a eorpo 

0656 Martin, Katie,eta].n.8talidard(MICompany. 

.1. 1608 Monlgomery, Matilda. M »1. TB. J. H. Baiter and Company et al. 

9017 Moody, Mrs. Louise M., et al. vi. Sultana Gold Mining Company el al. 

1026S Moore. Mrs. Maggie, ctal.vB. J. W. Huffman el al. 

.1, 1386 MeColhim. Gertrude C, et al. vs. Los Angeles Rulnay Corporation, a c< 

.1. 1793 Mclntyie. Mrs. Maud, etal.vs. Southern Csliffffoia Edison Company. I 

10250 MeKeniie. Margaret J., et al. va. Mono ShipbuiMinB Company. 

10737 McManus, Emma J., et aL vs. Elk Rivsr Mill ud Lumber Company. 

10137 MePhernui, Mrs. P.M., etal.vs. Enayne Lumber Company etaL 

0059 Nevers, Maud P., et al. vs. Hobbe, Wall and Cempany, a corporation. 

0120 O'Connor, Mrs. Susie, etal.vs. Pacific Gaa and Electric Company. 

0635 Ooeteiman, Mrs. Mary, et al. vs. Edwin Forreat Forge Company et al. 

..A. 687 Pesree, Oeorge, et al. vs. (Sty of Los Angelea, California .> corporation. 

9892 PeoiJe of the Stale of California vs. Arlington Heights Fiuit Company e 

lOlN People of Ike Stale of Califotni* va. Wm. B. Arndt et al. 
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lOOU 



OABES DOCIDKD AND HOT IMPORTED. 



' P«[de of the BUM at CslUcmii n. Bcsdle Brol 

r P«pleo(lbe8ul«ofCiJif(H-iu»y>.B(i«dofpL._ 

I P«iwleortbeSUiiaiitC*lifonuTi.Bn«n(MidTyaltfttL 

1 P«vhoftlH3tataiifCUif<]niian.CUttid>HiwuuiiSiiEuReflDiiigCoiidniiiyeliL 

I PMi>l*o(lluStMeor<Mteran.CilifoiAwdEairaUuSugvI(e&nii(ComiiwiyetK]. 

I Fe^orilHSuteofChiiianikn.CiEti>^Hi^iinrConmiBrii)ii. 

I PHJihoftlu3lilaotC*IUiiviiwn.C«Elniu«HidwurCi>miiiiBdon. 

I pE^<i(theSut>afOsElini>Ti.CiEIbnuHii[hnrCommitai>iL 

I P>^ of Ifae Stale of CtGI«nian.CliaBLM Company et*]. 

I Fc^oflkegtaleaf<:klifiinii<L(wigaE.Hq>burii) vLCoutEDTelspeCompiuiyetsL 

I PKi^otUieSlatoatCiiilraun.FedailCDiiMtiicliDnCiHiiiMru'ctB]. 

I F<^<iftkSUte(iCiGfbniBis.C. A.F^lowBdil. 

I PM^otltaeStilaa{C*liConi«T(.FauDitMionCominDyetaJ. 

I Fc^otUi>SUtoo(C*GfonkT>.OintWesterDFowerCaiiipiiiyo[Ctlif(iri)iii. 

1 PMiil*ofUieSlat>dC)iEtonikn.FeliiGrD«Coiii|iiiiyel*l. 

I pB^irftbeBtotaiifCUifwiu.nAtvn8.B>U:beliL 

\ F«oiiatftkaStalaotCWilonil*n.He(]yTibtnlUCasi[inictJDnCiimpiiiiyetitL 

I F«^g(llMetaMotCUifimB(TlHHiBiFord)iB.Highny TruugwrulMiiConqnnyetB]. 

I hopkoftlHStataatCiIibrakn.J.H.KegfewidCoDiniiyeliir. 

I FKi[i1*ortlweUMsrCdftn»n.IJiiciilnRKeGroweH'AiKciitiDne(at. 

taaflB o! tin EMata itf C^Htntiib vi. LoHhu OiunDtee and AcudeDl Comiiaiiy. 

F>^ikortkiBiila<if Ckfibniii'n. Loadm GiiuanUe and Acddenl ComiKiiiy. 

A^ at (ha Stattof OiEftraB v>. Log AiWdaa Gaaaad Ebetfk CorporiliDD, a cofporaUon. 

Fcc^ of tin State of CiSfcnia Ti. Lh AnidH Gu and BkeDk Co^mtioD. a iHKpotatJoii. 

h^ erf tk aUta of CUItofiiia n. Lot AiidM It( and Cold Stance Company «ul 

Pac9)a at tka Blala of CaBtgnda n. loi Aagdra WudMBK ot al. 

?a^ irf tke Stata of Oilitonaa n. Maryhad OmiaHr Company. 

Fto^ of tha Slata of CWtonia n. UaulaBd CMualtv Coinpany. 

Pe^ (4|)m Blata of CUifttna n. Natonl 80^ FndDCto Comisn; el at, 

Pei^ aflha State of CWiltaniiii. Anlo Guand Beotriis Company. 

h^ of tiN Btata of CkEfWda (JObi lUerly) !>. IViific Qai and ElHtrio CompiDy, 

FeD^oftbBlaMofCallt(iniian.Faafiiih-^ -" 



UIM PtopteDftlMSIateotCaSlk«ian.BoiilhefnC»UorBuEdiaoDCnmpatiy. 

IdlU A^ of the state of CaEfixman.SoiiIlwniCaliriiniiaEdiH>n Company, iFvponl 

n>g Fei^attlwStatedCaIihrm«vi.SoiitlitniCaEKni*EdiHniCompaDy,ii:«'piirat 

tSSl Pe^BftbaStatorfCUK>r^n.SoiiIlHnCaEf(iakEdi»nCiHnpanyetaI. 

SW FM>ptestUw9talgatCaSfMa(CiMr(eBennia|)n.8MilliaDCaIiforniaEdbanCg 

IMZe Paopla of Uh state of CUiitndiVLamithen crania EdwmCompaoyetiL]. 



.^^r- 



I t>eophofthe8tateDfCaHbnlan.SoiilheniCbEtDnikEdiH»C 

1 Pe(vleaftheSteUafCilJldniiin.ftseob1iSiicarCoivaiiy. 

I PenileottbeBtetaof CUil<iniian.&nd>nlLi]iBbecCoiin>any. 

) Pe(^oftbeSteteofCaIloniia(G«)ri*CooDq'}n,SlMH&rdOi 

7 FH^oftlw8laleofCalil«Bian.8uuComp«iBtio 

> Pe^oftbeStoUotCalilmiava.SUWCoiiviei»tio 

t Pe^ of Um State of CaHloiaun. State Coa^HWtioB n 

I People of the State of CBlif<cidaTi. State Conpeaaation n 

1 PwplaoftlwStateofCUifanBaTO"— " 



SUt PeopkoftbaSteteotCafifoniiaT(.SteteCott 



; PaapletftlwBteteorCafifaniia(B.F.Ribell)n.Sli_.__ 

IMS People of tkStete of Odlfc(niaT(.SteteCom|iBuatioD o 
M70 FaoplasrtbaBtetaofCiiifinian,SlateCoiBpeniatHn - 
(613 People rftbe State of OaUtondaiL SUM CoapeneaUon 
l«» , Faopla of tka State of CUJfocma n. State CoBpenaatiDa 






I Peopit of tk State rffMfgrataTi, State CotapeonlMiiIiinDwiee Fund, 

I FMvlaDftkaetateofCalilbniia(Tlieo.Lehmaa)n.StataCompenntion 

I PHipleofthe8teteofCallEoniian.StateC<aveonliDii '"-' 

I FM|daoftlieSUWofCilitDniiaTs.SlaleCoBipeuatJoD 

1 F(^orilie8tateofCUU<)niten.StateCompeiiHliaii 

r P«qJeoftbeStateofCBlifonua(K.Hiihata)v>.l 

) F«pleortbe8taUorCBllfonila1<a,SUtaCompeDnHun 

I People of tbe State of CalircinuavB.SUteComp«iBlion 

) PeDpleofllie8teteofCaHfeniavB.StaMCoiiq>euatioa 

I FeapleirflheSteMofCalifi]rmaTa.SteteCoiiD|iBnntioii 

I People of tlu State of CUitvidaVB.SUteCompeiHBt»ii 

) People of the State of CiBfonlaTa. State Coupeaaation 

I Peopleoflli*StateotCanbnlan,8tateC(appBa(allDO 

1 PeoplaofthsBtatefll"-'"-*""" °'-' " 






J03T7 Peapleoflli(SMtoofCal|liintan.StateCoapewatloD 



r PtndaoftkeBtataafCaliIa^(n.8UteCc_ 
I PaopleotthaSMteotCalirgniiata.StateCoiii 



lOtSS FMi|d«oftlieBteteateaBlandkn.StateCompeuatioB 

lOtM Pe^oftluStateofCaafl>IiiaTB.StateCoiqienBtioa 

ions Peopl*oftiuSlateotC*EliniiaT(.BtaWCompeiuBtioD 

lOTlS PB^oftiMStatearCBlifonriava.SUteCompeHalion 

107M F«opleoftbaBteteotCalifoniiaTa.StateCoiiipMUBtloii 

'""• ''— deoftlieStateolCalifi)nuave.SUIeCom '- 
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10112 
I06M 



OASES DECIDED AND NOT BEPOBT£a>. 



indord Oil-ComiKiiy. 

iTP Puifc C'omiMit. 

kiulh«n Citltrociui EdiBOD Comi 

kDU BuUrt Elwbie Compsni 
1 FiinciKD-OakliDd T«minal R 
Umci] Oil Company of Ciiifuroi 
» and Cold aiDrt>«e Cnmpmy «i 



i.Mn). Miry L. Aubery et ■]. 



il. VI. Mra. EdDB Lynun et a>. 

i). VB, Mrs. Muy E. McCuidy (til. 

.1. VB. Mrs. Holds C. Nnnmn et al. 



d etal. vs. Mn. MaryF. WIc^andEtll. 

IE. kluDderetal. 

cm and tniaUe. Mn. Melveot R .Perkiru, va. C. B. Chusy et al. 

I. Lems. 

MoualaiD Quarry «t al. 

ard Oil CompAny. a corporatiDii- 
rl PflllHj Worti, 

DISMISSALS. 

d, of California, vs. Ocean Accident and Goirant« Corporatioii. 

n Stevedcdne Company et al. 



r Company.' 
Tarry 6. Pa»al. 

Metal Company et al. 
nd Rubber Company ctal. 
M Company etal. 

in IneuraYce Fund et al. 

y Diion ct »(. 

A Company. 

jaa and Electric Company 4 



owGooi^lc 



Q&SES DECIDED AND NOT BEPOBTED. 



..1730 Clwk,G.P.,T 



10303 CteTwdon, Dr. EriKfl. vt. C. a. 

I.*. 1072 ColbutiLB. W..Ta. WiUurCDni 

0630 CraibyrMra. BiDuli. eH. ». C.u ..u ^ 

ui. 18U Divia.Mai.fB. CapUiu Jobs Doe Ftulg 



,i. W., TS. W»l]«rConip»iiy(t'sl. 

»6aS CrosbyrMra. Buuli. elt. ■>. City and Counlj of Sin FrsncL 



1....™. Dinilmia.H. N.,Y8. W, G. Cullen. 

lOSta Doniliue. J. D., n. P. Salai and Sam Din&poli. 

tKU) DoiiiemgaDi,Jick.vB.Jo8.M Niooks. 

b*. lSf2 DoyleTowiICi tk. Atlas Brick Conipany n bI. 

L^. 16SS Dtmi. Bcnuo. va. Wondor Hal Compiuiy el al. 

i.^. 174S Drolet. Bnwtiiw. ta. HontiiiEtoD HdifI of tlie Southern CiUlra-nia Hulel Anocialion. 

t-a. 1507 Ehmbar. William C. vi. Alcliuoii. Topeka and Santa Ft Railway Compuy. 

LI. 1407 Edaon, H. E.. n. Singer Seiring Machine Company. 

L.a. ICH Engstedt, Fnnk, la. ChusbBtlBiD ud Company ct al. 

10180 EvsDB, John. vs. NorUioni Redwood Lumber Company e( a). 

SeSfi Falk.E..iB.AiaiDred|iBgCoiiyianycta]. 

L.a. 1S07 FanI, R. F..TI. Lot AngdeB Railway Coniontion, a coipontioo. 

997t Farley, J. T., va. Pacific Mail Sleamihip Company. 

L.i. 120S Fawley, Tbomaa O.. vb. Great Republic Uk Iniunnce Company, a eorporation. 

L.a. ie03 FercuBon, L. 0., v>. J. L. Striekler. 

lOMS FiHli, Jolin. IB. PaciBc Oil Company. 

S83T Garcia, G.,ta. Red RiTtf Lumber Co. 

10402 GarriB, Cass, IB. Standard Oil Compuy. 

S0fl7 Giulani, Mr., et al. n. Union Conatruclion Company et al, 

4138 GlaTBn,lljia, et at. vB-HolmeB Eureka Lumber Company etal. 

iiii Graiea, G. K., <n. U. W. Ross. 

»04I Guidi, MUo, tb. Northw«liirn Redwood Com^ 

t~i. 1439 Hargrove, I. M..'ie. Water Worki DeparUneDt City o( Los AoKeleB et al. 

9714 Ha[TiKJos.N.,vi.Al.G.Bamcgetal. 

9324 Hatton.G.R., vB.SacramentQNortliernRaUroadetal. 

1041S Higbie, William C, vs. Employeis' Liability ABSuiaoee Cocponition, et al. 

8933 Hogan.Cam, vs. Slate CompenBation InBurancc Fund. 

L.i. 1303 Hood. Milton Andrew, vb. Soutbern Pacific Company. 

10700 Howatd, Jamea H., \e. Hanki, Abbott et al. 

8704 Huf per. Prank, vb. Santa Maria Meat Company el al. 



ktnlehemSbipboUdinB Corporal 
_.. -B.SwaitJkaMiningCompany. 
villi 4uuku, /iiiju, vs. Northern Redwood Lumber Compa 
9380 Kenney, W. H„ vs. Fliekeoier Cannery et al. 
I0!71 Klarich, Matt, vs. Jamea Leenard. 



Comuny et al. 

10043 Maci.Aogelo.vB. Southern Pacifie Company. 

1368 Marques, Refu^o, vs. Los Angeles ShipbuildinK and Drydocl 

l£93 M«ntt, C. A„ VB. OenBTBl Pipe Line Company et al. 

1027 Miller,J.L.,VB.CityotL«Ai;ge1eB,ete. 

ISOS MillB,A.M.,YB.Lj.Hyd"fl 

9001 Moloaki, M., vs.PMificPc 



mt M(irphyT]loaei5rk..n.irilliBniaandSonBiiu'Di[urev. 

lasa Myeia, Henry C.VB. Moon ShlDhMiK Company. 

9620 Myers, Alvin. tb. Standard Lumber Company, a corpo 

.L izeo MdlWhod, Jams, vb. Wilaon and Cmnpsny. 

L 12S1 MoEenoe, Janes, VB. Prior and Church, etc.. etal. 

a. IJtM Nea1.GrovaL.,n.SolVByPniceiBCompB9yeta). 

a. 1403 NdnnjrKtor_Rvi.AtchiBon,Ta[^iaan^ 

1. America 
It. Be. Tw 

It, 

iH'.im oiiSira.'RutuBY.'i 



(ibvGoot^lc 



OASES DECIDED AKD NOT RBPOBTED. 



I04» People ii( the 3l»(e oft 

SSU {>Htpk[>ftluBUleaf CalifDrnnvLWaMnit 

u. 1673 Quirk. John, m B, CriiDK. 

i^. I3T2 RinUc, Mn. Z., vs. Dr. Frmok Biihap tt il. 

«e3 R«d. Henry 8, Jr.. va, Bctoonl-SluwiDUt Mi 

L.1. 1S61 Rcidt, MuguFt Eliubelh, vs. L. A. Titie Inn 



I.A. 1*14 Rouk. Chu-leA, k minDI, eu;. VH.ouubDiirruiiAim Ti:Hi:i«LHe 

ui. IMS RuhiL Joaeph M.. <b. Mn. L WliitUfy et il. 

ID0S9 Ruii, TimoWo, vs. Petaton, Kllon tnd PiitKrun. 

10M2 Stcuiiieio. Fruk. ttc. vs. Spreckeli Su(ir RefiniDg Ccmpasy 

4400 SaDclies. AaUnno, vs. Swift ftnd ColQpiuU'. 

kA. 1D76 Bandova] Runon. vs. Golden Vtet (^tnu AssocutJOD et at. 

RSgt Scott L.F..>>.Emploveri'Lii>1nUtyAeeuriuiceCarporBtHiiie 

1013(1 Snn'.JoH. mJimegHudy. 

^1480 Sendi,JobD.mL.S. Cooler. 

UK SliMlg, MelTin A., M. D., vi. NicoU and Company et aL 

U17 Sh■l^SHlluel, vB. Union Rice Company etal. 

^1811 Shane, Frank, VLHanfordlroD Work! etil. 

lOOSS SbeniiantiiR.Ro1xH.n. B.T. CowdE 

ItmO Binia.J. F..Ta.BiiuandGrayI«HiWotk>ctaL 

iUiDS Company et 



iai»7 Smith, C. M., vl Ammhewj Springi Company. 

.«. o_,.i .>j jr,_.._._. _ "-■! — IRicfMiUim 

__. --.- . jnnenberg, JultuB. vi. Loe Angelei Can Ci_, _._ ._.^. ._..._. 

10262 SpicEelman.fi., vi. S;»cgelniiin Furniture Manubturing Company et aL 

1.1. ]42« Spark, WiUiam, is. R. L. Minecli. 

9S94 SicUcr, Wm., VS.C.E. Kiscr. 

6136 SlevenB,FrankM.,Te. St. Clement Hottletal. 

8324 StoTcnH>n, Haien A., vs. Soulhwenlern Shipbuilding Comuuiy. 

10703 Stokes, Levi, vb. AlihisoD, Topeki and Santa Fe Railroad Company. 

L.l. 1766 Strong. H. W., vs. L« Angc>« Gu and Electric Corparation. 

IDSTfi Suacei, Arturo D.. vs. The John BoUman Company. 

L.i. 1466 Sullivan. C. F. Mrs., it. W. A. Faiieet at. 
Statute oflimiUlions. 

6676 Tavis, Manuel Robello.ie.BetUehein Shipbuilding CorpcntiOD. 

L^, 1776 Taylor, William D., vs. D. S. Hayward. 

9SS7 Tliayer,GladyeE„vs.R.A.BiSct«t. 

ui. IfiSO Treat, Harold L., ct« bI Ts. Los Angeles Gas and Electric Corporation, a corpontion- 

10069 TriaDa,JeiuB.T8.SautberD Pacific Company, 

n. 1676 Tiue, I*«erC..v8, K, H. Reed. 

L.X. 1«36 Todd, Solomon, vs. Ileserl FroductB Company et al 

1^1734 - ■■ ■ . leaac J. Stricr el ai. 

7tUl 1 M. Samuels, vs. E. K. Wood Lumber Campaiiy, 

Lj. 1632 '1. R. A. RosanandCompany,ieorpontion,etal. 

6SBS -s. Crracent Creamery et al. 

L.1. 1706 Southein CslifDrnia Edison Company, a corpfratloD. 



dirood Lumber Comlsny et al. 



.,1,1 , 



owGooi^lc 
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